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HayionanvHozo ynisepcumemy «Odecvka opuduyna axademisy

PEJITTHHANA MOTHAB Y KPUMIHAJILHUX ITPABOIIOPYIIEHHAX ITPOTU KUATTS
TA 300POB’d: ITPOBJIEMHI IITNTAHHSA

Bigmosizmo mo mpumitHATOro 5  smcTOmaza
2009 pory 3axony Yrpainu Ne 1707-VI «IIpo BHeceH-
Ha 3MiH 10 KpuMminaiapHOro Kojekcy YKpainu Iozo
BiIOBiaILHOCTI 3a 3JIOUMHH 3 MOTHBIB PacoBoi, Ha-
mioHanbHOI umM peJirifinoi merepmumocti» [1] Kpu-
MiHambHUT Kojekc YKpainm (mami — KK VYkpainn)
OyB JIOIOBHEHMI OJ0MKEHHAMHU, 1[0 CTOCYIOThCS Bij-
ITOBiJAJIBHOCTI 3a 3JIOUMHMU, BUMHEHI 3 MOTHBIB paco-
BOi, HAITiOHAIBbHOI UM peirifinoi HerepmumocTi [2].

ITe mpusBeso 10 TOTO, 1110 MOTUB PACcOBOI, HaIlio-
HAJbHOI UM peJiriitnoi HerepnuMmocTi B Kpuminans-
HOMY KOJeKci OyB 3akpimiennuil y 1Box gopmax: IK
KBami(ikyoua osHaka craTeii OcobamBOI YacTHHU
KK Ykpainu a6o AK 00cTaBUHH, IO OOTIKYIOTh KPH-
MiHaJbHY BifmoBigaabHicTh. [ocaimKyBannit MOTUB
y [IepIIIOMY BUIIAAKY Ma€ 3HAUSHH /14 KBaTi(ikaii
IisHHS, a B IPYIrOMY BILIMBA€E Ha PO3Mip i BU] ITOKa-
paHHA ILIAXOM IIOCUJIEHHA KPUMiHAJbHOI BifTIOBi-
nansHOCTi. Ile#t MoTHB 3a cBOiM 3MicTOM € 06’ e MHMM i
MiCTHUTB JeKiJIbKa aJbTepHATUBHUX O3HAK, BiAMOBi-
HO, Ile ofuH i3 Hebaratbox MoTuBiB y KK VKpaiun,
SKUN MiCTUTH TaKy KiJbKicTh O3HAK, IO BU3HAUA-
I0Tb HI0T0 3MiCT.

Mera cTaTTi moJNSATa€e B MPOBEeIEeHHI KOMILIEKCHO-
T'0 TOCJiI:KeHHI HAYKOBUX i 3aKOHOJABYUX IiTXO/iB
[0 TeMu peasisaiii B KpEMiHAJIBHOMY IIPaBi MOTUBIB
pacoBoi, HaIiOHAJILHOI UM PeNiriiHol HeTepIMMOCTi
3 ypaxyBaHHAM CYYaCHUX JOCATHEHb KPUMiHAJb-
HO-TIPaBOBOI KOMIIAPATUBICTUKH.

Posmin I Ocob6iuBoi uactTuru KK Yrpainu «KKpu-
MiHAJIbHI IPABOMOPYIIEHHS IIPOTH KUTTA Ta 3J0-
POB’s 0c00M » MiCTUTh HUBKY HOPM, B AKUX IPUCYTHIN
MOTHUB «peJirifinoi Herepnumocti». Ile myurT 14 ya-
crunu gpyroicrarti 115 KK Ykpaiuu « YmucHe BOuB-
cTBO», uactuHa 2 crarti 121 KK Vkpainu «YmMmucue
TSKKE TiJecHe YIIKOIKeHHA» , yacThHa 2 ctarTi 122
KK Vxpainu «YMucHe cepefHBOI TSKKOCTI TiecHe
VIIKOM:KeHHI», yacTuHa 2 crarri 126 KK Vxpai-
uu «IToboi Ta mMopayBanHs», yacTuHa 2 crarTti 127
KK Vxpainu «KaryBamus», uactuHa 2 craTti 129
KK Vrpainu «Ilorposa BOucTBOM» [2].

Y BucHoBKy I['0J0BHOTO HayKOBO-€KCIEPTHOTO
yupasiinaa Bepxosuoi Pagu Ykpainu Big 30 nunma
2008 poKy 00 MPOEKTY IILOT0 3aKOHY Y KpaiHu 3a-
3Havaysoca: «YuHHA pefakiid IyHKTY 3 uacTuHu 1
crarti 67 KK yixe BKasye Ha GUUHEHHA 3J0UUHY
Ha4 TPYHmMi pacogoi, HAUiOHAAbHOL HU pesiciliHol
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80podcHeui abo po3bpamy K Ha 0OCTaBUHY, IO 00-
TSKYE TOKapaHHsd, IKy CY[ IiJ yac IpU3HAUEHHST
MOKapaHHs 000B’dA3K0BO, 3a il HAIBHOCTi, MOBUHEH
BpaxyBaTu. ToMy 3aIIpOIIOHOBAHI 3MiHU CTBOPATH He-
OarxaHy KOHKYPEHI[iI0 HOpM KPHUMiHAJBHOI'O IIpaBa.
Okpim 116010, 3 oruIsAAy Ha HagBHicTs y KK crarTi 161,
i 4ac BUMHEHHS Oy Ib-AKOT0 3JIOUKHY, 110 MOETHY-
€ThCA 3 PO3MATIOBAHHAM HAIllOHAJBHOI, PacoBOi um
peJIiriiHol BOpPOoKHeUi, Jil BUHHOTO MAlOTh JOJATKO-
BO KBaJi(hikyBaTuCh 3a 1ieto crarreto. Ia rogaTkoBa
KBasidikaiia (ocobauBo B pasi IPUUHATTA IPOIIO-
HOBAHOTO IIPOEKTOM ITOCHUJIEHHA TIOKApaHHA 3a 3JI0-
YWH, mepeadaueHui 1iel0 CTaTTe0) 1ae MOMKJINBICTD
TIOBHOI0 Mipoio BimbmTy y KBamidiramii cmemudixy
3JIOUMHHUX TiAHD i IPU3HAUNTY aJleKBaTHE TOKapaH-
HS 34 CYKYIHICTIO 3JI0YMHIB. 3a TAKUX YMOB JOIIOB-
HEHHA 3a3HAUEHUX BUIIE CTaTell HOBUMU HOPMaMU 3
TaKO0I0 KBaJIi(hiKyI0Uu00 03HAKOI0, AK BUNHEHHS 3JI0-
YWHY Ha I'PYHTI PacoBoi, HAIiOHAJBHOI UM PeJTiriiiHol
BOpPOXKHEUi abo po3bparTy, € 3afiBUM i CTBOPIOBATHME
KOHKYPEHI[iI0 HOPM i CUTYyaIlifo HeBU3HAUYEHOCT Y BU-
ImaJKax BUMHEHHS BiIOBiqHUX HisgHby [3].

Tpeba 4aCTKOBO IOTOAUTHCS 3 BUCHOBKOM EKC-
mepriB ['0JI0BHOTO HAYKOBO-EKCIIEPTHOTO YIIPABJIiH-
Ha BepxosHoi Pagu Ykpainu. IlepeHaBaHTaKeHHS
HopM Posminy II OcobauBoi uactuau KK Vipainu
TaK0I0 KBAJMi(hiKyIOU0I0 03HAKOIO, AK «i3 MOTHBIB pa-
COBOi, HAIIOHAJIBLHOI UM PEJiriiiHOi HeTepmuMOCTiy,
Ha IPaKTHUIll He IPU3BEJIO [0, IK 3a3HAUEHO B CYIPO-
BimHil 3amucIi 0 mpoeKTy 3aKOHY YKpaiHu, «CTBO-
pPeHHA YiTKIMNUX IepegyMoB IJS HeBiTBOPOTHOCTI I
HaJIeXKHOTO PiBHSA ITOKAPAHH 3a PAJ 3JIOUNHHUX il
i3 MOTHBiB pacoBoi, HAIiOHAJBHOI UM PeJirifiHoi He-
TepIuMocTi» [3].

CyzmoBa IpaKTHKA 3aCTOCYBaHHS IYHKTY 14 uac-
tuan 2 crarti 115 KK Ykpainu mokasana, 1o cepeq
HE3HAYHOI KiJIbKOCTI CITpaB 3a ITi€l0 HOPMOIO IIPUCYTHI
JIATIIE BUTIAAKY BUMHEHHS YMUCHOTO BOMBCTBA 3 MOTH-
BiB HAIiOHAJIHHOI HETEPIHUMOCTI (30KpeMa, 0yJI0 BOMTO
TIOTEPIILINX 0ci0 uepes iX MpuHANIEKHICTL IO asepdaii-
IPKaHCBKOI Ta MUTaHCHKOI HalioHaNIbHOCTI) [4; 5]. Mo-
THB PEJITifiHOI HeTEPIIMMOCTI BiICYTHIN K KBaTi(iKy-
[0Ya 03HAKA B JIOCJIPKYBaHUX KPUMiHAJIBHIX CIIPAaBaX.
Xoua JOCBif iHIMKX KpaiH JOBOAUTE, III0 YMUCHI BOMB-
CTBa 3 MOTHBIB PeJIiriiiHOI HeHABUCTI i1 BOPOKHEUi Ma-
I0Th TIeBHE IOIIMPEHHS B 3JI0OUMHAX HACHJIBHUIIBKOTO
cupamysBauaa. KeeHodo0is Ha eTHOpeiriitHOMY I'pyHTL
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(ToOTO HEIpUA3HE CTABAEHHS [0 IPEeJCTABHUKIB iHIIIX
eTHIYHUX i pesTiritHUX IpyI) IPUCYTHA IPAKTUIHO Y BCiX
KpaiHax CBiTY 3 TUM a00 iHIIINM CTYIeHeM iHTeHCHBHO-
cri. Mo:kHA BumiuTH i1 Tpy HaMIOMMpPeHinTi (opmu:
AHTHUIUTAHCBKI HacTpoi, icaamodobid, aHTHCeMiTH3M
[6, c. 49]. Tak, vanpukaazg, y 2017 pori B Himeuunsi
3ahikCOBAaHO Mai’Ke CTO IILIECIIPIMOBAHUX HAMagiB Ha
XPUCTUSH, BUNHEHNX HA PeJIiriiiHOMY I'pYHTI, cepes X
3JIOUMHIB — OflHe BOMBCTBO, JI€B’ATh BUMAAKiB HAHECEHHS
TiJIeCHUX YIKOIKEHb Ta OfuH mignai [ 7].

006’eKTOM 3a3HAUEHNX KPUMiHAJIHHUX IIPABOIIOPY-
III€Hb € JKUTTS Ta 3L0POB’ A JOANHN. JKUTT TI0JuHNA
CJIiJ POBTIIAATH K IPUPOLHE MoeJHAHHA 1i 6io(hisio-
JIOTiUHOT'O iCHYBaHHA i3 colliaibHUM (PYHKI[IOHYBaH-
HaM ii ocoOucrocTi. ¥ TakOMY CEeHCI JKUTTS JIOJUHN
He € TPeIMeTOM IIPABOBOTO PETyIOBAHH (MOKJINBO,
JINIIe 38 BUHATKOM Jiii, OB’ A3aHUX i3 PUBUKOM I
JKUTTA), BOHO MOKe BUCTYIIATH JIKIIE AK 00 €KT IIpa-
BOBOTO 3aXUCTy, B TOMY UYHCJi I KpUMiHAJIBHO-IIpa-
BoBuMU 3acobamu [8, c. 126]. Ha nymry mpodecopa
0. Corysnm, TouHilIOIO, TaKOW0, IO BifmOBimae cy-
YaCHIN NOKTPMHI KPUMiHAJBHOTO MpaBa, € MO3UIid
BBAJKATH POJOBUM 00’ €KTOM 3JOUMHIB IPOTH KUTTSA
0co0u — KUTTS JIOAWHU, PA3OM i3 TUM IIe 1 CYCIIiJIb-
Hi BigHOCHMHH, CY0’€KTOM SKMX BHCTYIAE JIOAMHA.
A 3 ypaxyBaHHAM Takol mo3uIlii BUEHMH IPOIOHYE
POZOBUM 00’€KTOM BJIOUMHIB IIPOTU JKUTTA BBa)Ka-
TH CYCIiIbHI BiJHOCHMHM, IOB’d3aHi 3 OXOPOHOIO
wurta jgioguau. [lo & 1m0 GesmocepeIHBOTO 06’ €K-
Ta 3a3HAUEHUX BJIOUMHIB, HUM € JKHUTTA OYyIb-IKOL
KOHKPETHOI JIIOAuHY, Hesale:KHO Bif ii BiKy, KuTT-
€3IaTHOCTi, PacoBOI UM HAI[iIOHAJIHLHOI HAJIEMKHOCTI,
COIIiaJIbHOI KOPHMCHOCTi, MOPAJbHUX SKOCTEH TOIIO0
[8,c.127,130].

310poB’sd, Ha BigMiHy Bif KUTTHA, Tpeda po3yMmi-
TH K eJeMeHT JIIOJChKOr0 iCHyBaHH, 1110 BU3HAUAE
YMOBH JKHUTTHA, HOT0 AKiCTb, 1110 BU3HAUAETHCA Beec-
BiTHBOIO OpraHisaililo 0XOpPOHU 3J0POB’S AK CIPUA-
HATTA JIOABMHU CBOTO IOJIOKEHHS B JKUTTI 3aJIEKHO
B KYJIBTYPHUX 0COOJMBOCTEH i crcTeMH IiHHOCTeMH
Ta y 3B’ A3KY 3 IXHIMU IiIIMU, OUiKyBAaHHAMHU, CTAH-
napramu, Typboramu [9].

310poB’d mifArae OLiHIN 3a MEeBHUMHK IIapaMe-
TpamMu: (GhisMUYHUMU, ICUXOJOTIUHUMY, TYXOBHUMU,
coIiaILHUMMU TOIO0. BigmoBigHo, y pasi 3amomisaHHA
IIIKOAK 30POB 10 PO3Mip TaKoi IKOAY MOKe OyTH J0-
CHUTH 00’ €KTUBHO BUBHAUEHWH AK y IJIaHi QisuaHOMY
(byHKIiOHANBHICTh OPraHi3aMy, piBeHb CAMOIIOUYT-
Ts), TaK i B IJIaHi eKOHOMiUHOMY (IIpalesgaTHiCTD,
3aJIesKHiCTD Bif TiKyBaHHA Ta JiKiB) [8, c. 108].

Takum YMHOM, YPaXOBYIOUH HAWBUIIY ITiHHICTE JJIS
JIIOMUHU § CYCIiNBbCTBA TaKMX 00’€KTiB KpUMiHAJb-
HO-TIPABOBOI OXOPOHMU, AK JKUTTSA Ta 3TOPOB’ I, BEIUKUH
CYCIILILHO HeOe3ImeuHui XxapaKTep YMUCHOTO BOMBCTBA
7 TAKKOT'O TLIECHOTO YIITKOMKEeHH, KaTyBaHHA Ta II0-
rposu BOMBCTBOM, Yy TOMY UHCJIi 3 MOTHBIB peJIiriiiHol
HETEePIUMOCTi, BBAKAEMO 3a [OITiLIbHE 30eperKeHHs
rTakol KBami(ikywouoi o3HaKu B yacTuHi 2 crarti 115

KK Vxpaiam, vactuni 2 crarri 127 KK Ykpainu, gac-
tuni 2 crarti 129 KK Vxpainu. [Ilo crocyerbes yacTu-
uu 2 crateit 122, 126 KK Ykpainu, To BiTunsHAHA CY-
JIOBa IIPAKTHUKA 1 aHATITUYHI Marepianiy BiTUM3HSHOL
KPUMiHAJBbHO-IIPABOBOI HAYKMU CBigYaTh, IO IIi KpH-
MiHaJIbHI IIPaBOMOPYIIIEHHA BiZICyTHI B IPaKTHILi, i B
pasi iX BUMHEHHA [OIiJIbHIiNIE 60 6 BUKOPUCTAHHS
PEeJIiriiHOr0 MOTHBY SK 00CTABUHM, SKA OOTSMKYE IIO-
KapaHHd 3a myHKTOM 3 yactunu 1 crarti 67 KK Ykpai-
HU: «BUMHEHHS KPUMiHAJIBHOTO IIPABOIOPYIIEHHS Ha
T'PYHTI pacoBoi, HAI[iOHAJILHOI, PEITiiHOI BOPOXKHEUL
4y po30pary abo Ha I'PYHTI cTaTeBOI IPUHAIEHKHOCTI» .
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Anoranis

Jyx’anuwenro C. O. PexiritHuii MOTHB y KPUMiHAJb-
HUX MPABOIOPYIIEHHSIX MPOTH JKUTTA TA 3I0POB’S: MPO-
osemHi mutannsd. — Crart4.

Y craTTi pPOSTIAHYTO MOHATTSA Ta CYTHICTH PeJiriii-
HOT'0 MOTUBY B KPHUMiHAJIbHUX MPABOIOPYIIEHHAX IPO-
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TH JKHTTS Ta 3J0POB’d. 3alPOIOHOBAHO BHECEHHS 3MiH
no BigmoBiguux HopM KpuminambaOro Komekey YKpainu
B posxiai II Ocobausoi uactTuru. Posain IT OcobauBoi ua-
cruau KpuminanbHoro Kofekcy Yipainu «Kpuminamb-
Hi IPABONOPYIINEHHA MPOTHU JKUTTA Ta 3L0POB’A 0COOM»
MiCTUTB HUBKY HOPM, B AKMX IPUCYTHIN MOTHUB «peJi-
rifinoi HeTepIuMOCTi». JKUTTA TIOAMHY CJIiJ PO3TASgaTH
SAK MPUPOIHE ToeJHAHHA 11 6io(iziomoriunoro icHyBanHa
i3 comiampHUM QYHKIIOHYBaHHAM ii ocobucrocTi. 310-
POB’a HA BiAMIiHY Bif :KUTTA TPeba PO3YMITH AK €JIeMeHT
JMIOJCHKOTO iCHYBaHH, IO XapaKTepu3ye YMOBHU KUTTH,
Woro AKicTh i Bu3HAUaETHCI BcecBiTHROIO opraHisariio
O0XOPOHU 3[I0POB’S AK CHPUNHATTSA JIOIHMHU CBOTO II0JIO-
JKeHHS B JKUTTI 3aJI€KHO Bl KYJBTYPHUX 0CO0JUBOCTEH
i cucremMu IiHHOCTeH Ta y 3B’A3KY 3 IXHIMU migamu,
OUiKyBaHHSIMH, CTaHZApPTaMU, TypOoTaM. YpaxoByOUn
HAWBUINY I[iHHICTH MJId JIOTUHU ¥ CYCIiJbCTBA TaKUX
00’€KTiB KPpUMiHAJIbHO-IIPABOBOI OXOPOHH, AK JKUTTS Ta
3I0pPOB’sd, BeJIMKUI CYCHiJbHO HeOe3meuHuit xapaxTep
YMUCHOTO BOMBCTBA I TAKKOTO TiIECHOTO YITKOIKEHH,
KaTyBaHHS Ta MOTPO3K BOMBCTBOM, Yy TOMY YHCJIi 3 MO-
THBiB peJirifiHoi HeTepmuMOCTi, BBAKAEMO 3a JOIiIbHE
30epe:KeHHA Takol KBali(hikyBasbHOI 03HAKHU B YaCTUHI
npyri#i crarti 115 KpuminanbHOro Komekcy YKpainu,
yacTuHi #Apyri#i crarri 127 KpuminaabHOro KOJeKCY
Yxpainu, wactuni apyri#t crarri 129 Kpuminaabaoro
Komekcy Ykpaiuu. Illomo wactunu mapyroi crareir 122,
126 KpuminanbHOTO KOZEeKCy YKpaiHu, TO BiTUM3HAHA
cyZoBa MpaKTHKA I aHAJITUYHI MaTepiasu BiTUM3HAHOI
KPUMiHAJIbHO-IIPABOBOI HAYKM CBigUYaTh, IO I[i KPUMi-
HaJIbHi ITPaBOMOPYINEHHS BifICyTHI B IpaKTHUIli, i B pasi
iX BUMHEHHA JouijbHiIIE 0y/10 6 BUKOPUCTAHHS Peiriii-
HOTO MOTHBY SK 00OCTAaBHHH, KA O0TAMKYe MOKapaHHSI
3a myHKTOM 3 uactuHu mepinoi crarti 67 KK Vipainu:
«BUMHEHHS KPUMiHAJIHHOTO TPABOIOPYIIeHHA Ha I'PYHTI
pacoBoi, HamioHAJIBHOI, PeJirifiHOl BOPOKHEYI UM PO3-
Opary a0o Ha I'PYHTi cTaTeBOl IPUHANEKHOCTI».

Kawouosi cnosea: KpuMiHaAbHE TPaBO, KPUMiHAJE-
Hi TpPaBOMOPYINEHHS, KUTTA, 3A0POB’SA, peNiriiHWi
MOTHB.

Summary

Lukyanchenko S. O. Religious motive in cri-
minal offenses against life and health: problematic
issues. — Article.

The article discusses the concept and essence of a religious
motive for criminal offenses against life and health. It is
proposed to amend the relevant norms of the Criminal Code of
Ukraine, section I of the Special part. Section IT of the Special
Part of the Criminal Code of Ukraine “Criminal Crimes
Against Human Life and Health” contains a number of norms
in which the motive of “religious intolerance” is present.
Human life should be viewed as a natural combination of its
biophysiological existence with the social functioning of his
personality. Health, in contrast to life, must be understood
as an element of human existence, determines the living
conditions, its quality, is defined by the World Health
Organization as people’s perception of their position in life,
depending on cultural characteristics and value systems
and in connection with their goals, expectations, standards,
worries. Considering the high value for a person and society of
such objects of criminal law protection as life and health, the
large socially dangerous nature of premeditated murder and
grievousbodilyharm, tortureand threatsof murder, including
those based on religious intolerance, we consider it expedient
to preserve such a qualifying feature in terms of second
article 115 of the Criminal Code of Ukraine, part two of
article 127 of the Criminal Code of Ukraine, part two of
article 129 of the Criminal Code of Ukraine. As for the
second part of Articles 122, 126 of the Criminal Code of
Ukraine, domestic judicial practice and analytical materials
of domestic criminal law science indicate that these criminal
offenses are absent in practice, and if they are committed,
it would be more expedient to use a religious motive as an
aggravating circumstance. punishment under paragraph 3 of
the first part of Article 67 of the Criminal Code of Ukraine:
“committing a criminal offense on the basis of racial, ethnic,
religious hatred or discord or on the basis of gender”.

Key words: criminal law, criminal offenses, life,
health, religious motive.



