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3acayxcenuil opucm Yrpainu, kandudam opuduiHux Hayk,

douenm ragedpu meopii ma icmopii depicasu i npasa

Buuwozo nasuanvrozo 3axaady «Yuigepcumem exonomixu ma npasa « KPOK»

MMPUPOTHI BATATCTBA YKPATHCBHKOI TAJIEKOCXITHOI PECIIYBJIIKHA

Baromuii BHECOK IIOAO0 BUBYEHHS IIPUPOIAHUX
bararcTB Yrpaincbkoi [amexocxiguoi Pecmybaikm
(3enenoro Kaummy) spobus mpodecop IIlumonoBHU
Ioanuxiit IBanoBuy mie y 1924 pomi [1, C. 307-322],
AKUN (AKTUYHO € MEPIIUM Ta Mai:Ke €TUHUM, XTO
POSTJIAHYB NMHUTAHHA INOAO HAA3eMHUX Ta Ii3eM-
Hux Oararcts 3esenoro Kiauny. OTike, synuHiMocA
JOoKJanHiIe Ha HayKoBy pobory Ilumonosuua I.I.
«3enenuii Kiaun — HoBa YkpaiHna», ne 3a3HauaeThCd,
10 3BipMHUH CBiT B AMYpPCHKOMY Kpalo CKJAagaBcs
3 IoMaIHixX TBapuH (i3 THX Ke mopix Ak i B €Bpori,
a came: KOHi, KOpOBH, BiBIli, CBUHi, KO3, TOMAIITHE
MTaXiBHUIITBO) Ta AMKUX TBApPHUH (BEJIUKUHN CXigHO-
cubipceruii oens (i3100p) um OJArOPOAHUI OJI€Hb,
poru KOTporo 1oporo omiHooBaauca y Kurai, a rakox
TUTP, cHiroBuit 6apc (ipbic), ripcbKuii BOBK, TUOET-
ChKUI BeAMigb, JIoci, TUKi Ko3u, Kabapra cubipchKa,
JIMCHUIISA, 3a€Ilb, C000JIb, 6iaKA).

CroTapcTBO y B3B’S3KYy 3 TAKMMH BEJUKUMHU
mpocTopaMu AMYDPCBHKOTO Kpawo, fKi He MOIJIHu IIe
BUKOPHCTOBYBATHCS IS XJIi00p0oOCHKOI KYJAbTYpH,
mopiBHAHO Mayio posBuHeHe. lle moscHIOBasOCA
HEJOCTATHOCTI POOOUYMX DPYK, a TaKOXK KJIiMaTuy-
HUMU YMOBaMH, aJsKe IIiCJIS BeJTHKOI KiJbKOCTi
OmafiB BUPOCTAJM BeIMKi TpaBu — 3apocTu, AKi
CTPUMYBAJIU BOAY, & TOMY INKOJUJIN DPOIIIHPEHHIO
[ACOBUCHK 1 HUIUIN MOKOCH TPABU. 3r0J0M 3’ ABH-
Jacs maHgeMis yyMu, sKa O0yJa TpPeThow 3a Iepei-
KoM maugemiit uymu (auria. Third plague pandemic;
Tako:K Bimoma sAK «IloproBa cmepTb»), IO TPHU-
Baja Bix 1894 mo 1921 pik Ta mpussesa 10 cMepTi
Ooausbko 20 MIH JMIOgeR y cBiTi, X0ua 3a iHMIMMHU
naauMu TinbKu B Kurai sarummysno mpubausmo 10
MJIH, a B Iagii — 12 muw oci6. Takok HagBHI IyMKH,
110 HeoO0XiMHO BECTH BiJJIiK MOYATKY TPeThOi maH-
nemii Bim 1855 pory, Tozai gk TepMiH ii 3aKiHUeHHSA
crig Bigectu no 1959 poxry [2]. JliogcTBY Bimomi
tpu maugemii yymu. Ilepmioio 6yna «uyma HOctu-
miana» y VI croxirti B perionax CepeaseMHOMOp ‘4,
apyroio — «Hopua cmepth» y XIV croxirri B Asii,
€Bpomi rTa miBHiumiin Adpumi. IlepemyBano pos-
BUTKY TPETHOI MamaeMii aKkTUBisalis MPUPOTHUX
Boraui yymu B Asii [3]. Ha saxomi rumraiicproi
npoBinmii IOHbHAHD 3HAXOAWBCA HMPUPOAHUL OcCe-
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penok uymu. OKpiM YyMu TaKo:K 3’ SIBHJIOCS TOCTpE
300HO3He iH(eKIiliiHe 3axBOpiOBaHHI — cubipka
(MiskHapogHA Ha3Ba Ifiel XBOPOOM — aHTPAKT), IO
Iy:Ke HUIMIa Xyno0y, a TakoX y 3B 3Ky i3 Opa-
KOM JOTJIALY CIPUUYMHIOBAJNOCA HUIIEHHA XyI00u
pisaumMu xmxumu 3Bipamu. Tak, y 1788 pori rikap
VKPaiHCHKOTO IOXOI:KeHHsS, HAYKOBEIlb, AEPIKAaB-
Hu# nigy Argpiescbkuii Creman CeMeHOBUY B eKC-
IMepUMEHTi caMo3apasKeHHsI BCTAHOBUB OJJHAKOBICTh
HeJyTW y TBapHH i Jiofell, MOKIUBICT i mepexomy
Big xBopoi TBapuHU M0 moguHu. KpiM Toro, Auapi-
eBcokuit C. C. BBiB Tepmin «Cubipchka Bupaska»
(samo3uueHa 3 pociificbKoi MOBM MeTOLOM OYKBAJIb-
HoOro mepekygany). ¥ 1838 pori ¢paniyssKkuii Bere-
punap O. Jlenadona mpu MiKPOCKOMIUYHOMY JOCJi-
IKeHH] BIepIme mo0aunBs IaINUYKY aHTPAKCY B KPOBi
y TBapuH [4]. ¥ 1850 porui ¢pannysski gocaigaurm
K. aseiiu Ta II. Peiic BusaBuIu 30yIHNKA AHTPAKCY
B KpoBi mosyersux Bix 1miel imdexrnii oseums [5],
a B 1855 porri 6y;1a HagpyKoBaHa Mpalsd HiMeI[bKOTro
HaykoBia Agoisa Ilonnenzepa, B kil BiH migcy-
MyBaB CBOI [JOCTiM:KeHHS aHTPAKCy, MOUYMHAIOUU
3 1841 poxy, Ta omyOaikyBaB cBOi maHi mpo BuUmi-
JeHHd 30yIHUKA 9K i3 KpOBi TBapuH, Tak i 3 IXHIX
pisHoMaHiTHMX TKaHuWH [6]. 30ygHMKA aHTpaKcy
BUJIINB y YKUCTiH KYJbTYPi HiMEIbKUI HAYKOBEIH
PoGept Kox y 1876 pomi [7]. 3 ycix maToreHHUX A
JIIOSUHY MiKpPOOprauismis came 30yIHHKA aHTPAKCY
BIIEPIIe OTPUMAJY B UUCTiH KyabTypi. ¥ 1877 pori
anrridceruin gikap . I'. Benn omucas serenesy
(opMy aHTpaKCy IiJ Ha3BOW «XBOPoOa COPTYBAab-
HUKIB BOBHM» Ta IIOB #3aB ii BUHMKHEHHA 3 cubip-
Koo [8, 9]. ¥ 1881 porii ¢ppaniysbpkuit Mikpobiosor
JIyi ITacTep orpuMas i anpobyBaB IPOTHAHTPAKCOBY
Bakiuuy 14 TBapuH [10]. ¥V 1911 pori itanificekuit
maTojor Ans6epTo ACKoJIi 3aIIPOIIOHYBaB 0CO0IUBY
peakIiio A AiarHOCTUKY SK XBOPOOU, TaK i BUAB-
JIeHHS 3apakeHHS peueil, uepes AKi BigOyBasocs
TMOIMUPeHHA. YKpaiHCbKi HAYKOBIli, SKi BUBUAIU
arTpakc: M. T'amaxia (1792 poky BujaB mpaiio mpo
aHTpaKc Ta ioro JiKyBauHusd), M. MerbHuKOB-Passe-
nenkoB, B. JKyrkoscbkuii, I'. IIpokonosuu, A. Cre-
(amoBuu-JloH10B, B. [lanuiaoBa, A. Kaporun. Pazom
3 TuM, JI. IlerxkoBcbkuit Ta I. CagoBchbKUil 3a1Ipoo-



IIpukapnamcvruil PUOULHUIL BiCHUK

HYBAJX JKUBY MPOTUCUOIPKOBY BaKIIUHY, K METOJ
crenupivHol MPodiJaKTUKH.

Aue He IWBIAYNCH HA O3HAUEHE, B OCTAHHI Yacw
cepefHs KiJbKicThb XyZo0M HAa OJHO T'OCIOJAPCTBO
JOXOMUJI0 N0 cyTTeBux posMmipiB. Tak, y mepiof
3 1902 pory mo 1907 pik cepemHs KilbKicTb Xymo0u
Ha piK y rocmogapeTsi 6yJto B Ko3akiB: 6,1 Koneiti 5,8
poraroi xymobu, a y cendH: 5,9 Koreii ta 5,2 poraroi
xymobu. Po3BefieHHS OBeIlb Ay:Ke €Ia00 MOIINPIOBa-
JIoCs TIePeBaKHO BiJ BUINE 3a3HAUEHUX IPUYNH, TOI1
SK rOJyBaHHS CBUHEH Kpailie.

[TomtoBanHA i 3BipOJIOBCTBO TaKoMK OYyJI0 OLHiEHO
3 TOJIOBHMX Tajyseii IPOMUCIY MiCIIeBOTO Hace-
JIEHHS, IO JJIA KOUOBMX HAPOZiB OyJI0 Mailike enqu-
HUM 3aco00M ixX icHyBamHS. 3 IepecesIeHIliB 3aiiMa-
JuCA TIOJIOBAaHHAM i B3BipOJIOBCTBOM IIepeBaKHO
KO3aKM Ta CeJITHU-CTAPOBiPH, TOAL AK YKpaiHmi — Hi.
3 mUKuX 3BipiB KO3aKM IepeBaKHO IIOJOBAIN Ha
0JIaTOPOLHOTO OJIEHS Ta BEJIMKOT0 CXiqHOCHOipCHKOTO
onens (i3w06pa), 3 AKOro OyJI0 Ay:Ke CMaduHe M fCO,
a MOJIOAi TIoro pora BHCOKO OIliHoBaaucsa B Kwurai.
Ina KUBJeHHA CJAYTyBaJu Joci Ta AWK Ko3u, AKi
iHOAI IPUXOAUIN y BeJNUKiil KiabKOCTI 3 miBHOUI 10
Manpukypii. Kabapra cubipchbka maBajia He TiIbKM
M’sCO, a I TeIJIy BOBHY Ta KabaproBy CTpPyio, SKa
Mauia manenuii nonut y Kurai. Pemrra 3Bipis (Turpu,
BelMe[i, BOBKM, JIUCHUIli, OiMKKM i HOPKHM) yOmMBaiIm
oia mKip. Ase Ha#bigbIe TpoMuCIOBe 3HAUEHHS
MaB co00JIb Ta JUCUIE, AKHX BOMBAIN y BEJMKii
KiJTbKOCTI.

3Bipunuit cBiT B VYcypificbko-IlpuMopcbKOMYy
Kparo TO¥ e, 110 i Ha AMypIIUHi, X0U Mi JOMAaIII-
HMMHU TBapMHAMIU ITePEBaKAIOTh YiKe Kpallli IIopoau,
Hi2k Ha Amypmuni. Tak, Hampukiaan, Ajid pos3Be-
JeHHS €BPOIMEHCHKUX IOPi[ KoHel OyJm 3acHOBaHi
KiHCBKi 3aBOJM, 3 AKMX HaNOiIbIIe OyB BimoMuii mpu-
BaTHMI KiHCcbKuil 3aBox 6ina micra BiagmsocToka
Ha Oepesi 3aToxu CiaaBanka. Tak camMo HaMaraamcs
PO3BOAMTH Kpallli IIOPOAM POTaToi Xymobu, OBelb
Ta cBUHEN. Ajie y TOPiBHAHHI 3 AMYPCHKUM Kpaem
B YcypiicbKo-IIpuMopchKOMY Kpaio JOMAIITHIX TBa-
puH 3HAYHO MeHIme. Tak, Ha OJJHO TOCIOAAPCTBO IIPHU-
magago mpubansHo mo 3,6 podouoi Ta 3,3 Hepobouoi
xymobu. Illogzo AWKMX 3BipiB Ta MpOMUCTY HUMH,
T0 B Ycypilickko-IIpuMopchKOMYy Kpalo BOHU OJHA-
KOBi, K i Ha AMypiuai. OKpeMoro 3HaUeHHS HAOHU-
paJyio moOyBaHHA KO3YJi, AKa 3’ ABIAIACH Y BeJIUKIii
KiTbKocTi Ha movyaTKy suMu 3 miBHOYi. Kpim mboro,
BeJIMKe IPOMKCJIOBE 3HAUEHH S MaJIY IJIAMUCTI OJIeHi,
poru SKuX OyJIM ZOPOKUi, HixK 0JaTOPOIHUX OJIEHiB.
MucauBCcTBOM 3aiiMasIMCsA IEPEBAKHO KO3aKWU Ta
TYOUJIBITi — KOUiBHUKH.

3aBIAKU BIAIUM YMOBaM B ¥ cypiticsko-IIpumop-
CHbKOMY Kpaio IIBUAKO PO3BUBAJIOCS IIACIiUHUIITBO,
ske posmouasnocay 1891 porri. Ilepen ITepimozo cBiTo-
Boto BiitHOI0 Y 300 censTHCLKUX TOCIIOJAapCTBAX Hapa-
xoByBasnu mpubamsao 12 000 Bymuxkis. Kpim rToro,
3aBIAKY IONIMPEHHIO B JicaX AMYPCBKOTO Kpaio

JIUTY, 6ATATCTBY TPAB Ta KYIIiB Ta JOBTOTH JIiTa TYT
i3 KOXKHIM POKOM yce 301IbIITyBAI0CS MACiYHUIITBO,
J1000B 10 AKOTO HATITi 3¢ MJIAKY TEPEBO3UIH CIOIH IITe
3i cTaporo Kpaio.

Barome sHauenHa mma AMYPCBKOTO Kpaio Majia
pubHa mpomucaoBicTs. [y:ke OaraTi pmboio piuka
Awmyp i #ioro mpuniuBu, AKi OyJau BUCOKOI SKOCTI.
3 oceTpoBux pub HAWOLIBIIIOrO pPO3Mipy mOCATATIH
TyTeIHi 011yru, Bara AKUX MorJa goxoguTtu Bixg 500
ra 800 kr. Hacrymaumu 3a posmipom 0ysiu oceTpuHa
Ta yeuyyra. TakoX y BeJUKIN KiJTbKOCTi JoBUJIMCA
B piukax Ycypi Ta AMypi aBa Buam sococs i ropOymri
ta Kera. Pemra pub cuinbai CubipcbkuM pikam: Taii-
MeHb, HEBeJMKWH KOPOIl, MUHb PiYKOBHI, aMypPChKa
puba, cOM Ta IITyKa, AKa J0CATraaa BeIMKNX PO3MipiB.
3asBuuail puOHUX MPOAYKTIB IIPOJABalM Y CIIiBBiA-
HoImeHHi: censaH — 20 Bifcorkis, Kosakis — 40 Bix-
coTKiB Ta KouiBHuHKiB — 40 BigcoTkis. PubaincTBo
B Ycypilicbko-IIpumopcbKoMy Kpato Oyia 6arate Ha
KiTbKicTh pubm, AKi 3HaXOAMINCI B HILKYINM Teuil
piuku Amypa, B piumi Ycypi Ta immux pikax Kparo,
mepeBaskHO B fmoHChKOMY Ta OXOTCHKOMY MOPAX,
MaJio 3HAuHO Oinbire, HiK B AmypmuHi. Mopchbki
pubu momiOHi MO ocenenls, MOABISINCI TiIbKU
B SImOHCHKOMY MOpi Ta HOr0 3aTOKAX y HeUNCJIeHHIN
KLTBKOCT i my:Ke migHiMaau puOHY TPOMUCIIOBICTD.
Besmke mpomucioBe 3HaUEHHSA MAJIO J0O0OYBaHHS MOD-
CBbKOI KaIlyCTH, SIKY Y BEJUKIN KiJbKOCTI BUBO3UJIN
1o Kurato. Busis ii zoxoxus i 1o 10 Tucsau rous. Kpim
pub piukm Amypa oco0ivBe 3HAUEHHS MAJO JIOBJISA
pakiB, kpabiB Ta TpemaHris.

ITomo mepepobHOi (habpuuHOI) IPOMUCIOBOCTI, TO
BOHA ITePEeBaKHO 0yJIa CKOHIIEHTPOBAHA Y TOJIOBHOMY
agMiHicTpaTUBHOMY IeHTPi AMypchKoro Kpaio — Bia-
TOBEINEHCHKY. Bepyuu 10 yBaru Tak BeJnKi 6araTcTaa
AMYypCBHKOTO Kpaio, BOHA IOPiBHAHO Ife PO3BUHEHA
He Ha JOCTAaTHBOMY PiBHi. 3BMuaiiHo, 10 mepepodHa
(habpmuHa) TPOMUCIOBICTL HaMarajaach IPHCTOCO-
BYBATHCA IO MiCIIEBUX YMOB i B II€PIIY YepTy 3aJ0-
BOJILHATH TOJIOBHI CIIOMKMBHI mOTpeOm MicIieBoro
HaceJIeHHS i BIaCTUBO TUMU IPOAYKTAMU, AKi ripIe
HaJaBaJucsd Ha JaJeKnii i Joporuit mpusis iz 3axomy
abo 3i Cxony (fAmonis). Pabpuuna (mepepodHa) mpo-
MUCJIOBiCTE ¥YcypificbKo-IIpuMopCchKOMY Kpalo CKYII-
YeHa B IBOX IIEHTPax Kparo: MicTrax BimagmBocrori Ta
XabapoBcbKy. Pemecsio Ta JoMaIus IpOMUCIOBICTE
TMOYMHANA JINIIEe HApOMKyBaTHCA B AMYypCHKOMY
Kpaio i He Maja Ie BeJMKOTO 3HaueHHA. CelaHu
y BimpHUIE Yac Bif pobiT 3aiiMamucd NIPATEHHAM,
MalicTpyBaHHAM BO3iB Ta caHei. TopriBida Bejaca
IMePeBaKHO IIPeAMeTaMH CiIbCHKOTO TOCIOJApCTBA
(x71i6, Xymoba, JicoBi MaTepianu, IpeaMeTH MUCJIUB-
cTBa, pubaITBa).

IlMomo sicoBux OaraTcTB 3esnenoro Kamuy mpo-
(ecop IMumonoBmu IoaHwkiit IBaHOBMY y CBOIil
HayKoBi# pobori «3enenuit Kaun — HoBa Ykpaina»
Bix 1924 poxry 3a3HaumB, 110 Jic AMypPCBKOTro Kpaio
3aiiMaB 10 TPHOX UeTBEPTHH yciel miomi Kpato i cra-
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HOBHB /10 36 MiJIbi0oHiB ra. 3 JepeBHUX MOPiL POCIm:
ny0, muna, 6epesa, KJIeH, cu0ipchKuil AceHb, MiclieBa
IIOPOZia BUIIHI (BUIITHS 3aJI03MCTA), MAHbWKYPChKUM
Kelp, agHChbKa cMepeKa, Tuc (y HUKHIN Teuil piukm
Awmypa), uepemxa, Oy30K, JiluHa, AuKa AOIyHA,
KOPKOBe JIepeBo, BUHOTPaJ AMYpPChbKU, AKUN JHIIIe
IIPeJICTABJIAB Pi3HOBUAHICTh 3BUYAHOTO BUHOTPALY,
bapbapuc Ta immi. Ili mopogm AmypcwKoro Jicy,
AKi 3aiiMaju KpiM ychOTO iHIIOrO ¥ moBaKHE IPO-
MUCJIOBE 3HAUEHHHA, TPUUMHANMUCST JO IMOUIMPEHHSA
B Kpalo JIiICOBOT'0 IIPOMMCJIY B3araJli, Ta TOPTiBJIi pis-
HUMH JIiCOBUMHU MaTepifamMu 30xKpema. Ha mepeBoo-
OpoOHuX migmpueMcTBax BIaroseneHchbKa Ta iHIINX
MiciieBocTell BMPOOJSAIM NOIIKM, INMalIM Ta PisHL
Opycu nna OymiBii mapomiasiB, OyAMHKIB (Y Kpaio
PO3IOBCIOMKeH] nepeB’daHi 6yauHKM) Ta iHIIL peui,
mOTPiOHI [Jd TOPriBeJbHO-IIPOMUCIOBOIO CBITY.
Bararo notpebyBasocs ApoB AJs Omaly mapoIIaBis,
Oyaunkis Tomo. Tak, y 1907 poui B ogue Juiiie MicTo
Biaroserenchk cupoBamkeno 1 568 cmiasis, y Tomy
ypeai 377,9 3 piukm 3ei, a pemrra 3 piuox Amypa,
Munkw i Aprywi. JlicoBumu mpomuciaamu, K pyOaH-
HAM Ta CILIABJIIOBAHHAM Jica piuKaMu, 3aiMaJInCA
ImepeBaykHO Kos3aku. JlicoBa mpoMmmucioBicTh Oyiia
OJHi€I0 3 TOJOBHUX Tajy3eil IPOMUCIY AMYPCHKOTO
Kpalo, a BiITaK i TOJIOBHUM ITYHKTOM B HOTO IPUOYT-
KOBOMY OIOf:KeTi.

JlicoBi OararcTBa ¥Ycypilicbko-IIprMopechKOTro
Kpato Oyam 3mauHo Oinmbmri Big Amypmumu. Bech
Kpall, 3a BUKJIOUEHHAM MiCIIeBOCTeH, SIKi IpHCTO-
COBaHi I PLILHUILTBA Ta JeAKNX OOJOTHUX MiCIlb,
CKpi3b IOKPUTHUH JicOBOIO pociuHHicTIO. I'ipHMUL
MiCIIEBOCTI 1O CAMUX BEPIIIUH I'ip MOKPUTIi JiicoM, TOAL
gk Ha AmypmuHi i Bepmuau CraiioBux Tip mepe-
BayKHO Oysu ronmumu. Bennka KinmbKicTh pisHEX pik
i piuoK, AKMMHU T'YCTO BKPUTA IlepeBakHa IiBAeHHA
yacTUHA Kpawo i 1Mo AKWX OIJaBJAABCA JIic, AYKe
CIpHUAJIA PO3BUTKY PiBHOMAHITHUX JIiCOBUX IIpO-
MHUCJIiB TaK, 110 i3 BChoro AMypCchKO-IIpruMopcsKOTo
JIicOBOTO TpoMuciay Ha Ycypificbko-IIpumopcsruil
Kpaif 3a OCTaHHI pOKU IpHUIIafajo (o BigcoTkis. Haii-
Oimpire micoBi mpomucau pos3BuHeHi B IliBgenHo-YCy-
pificbkoMy Kpaio, o€ V B3B’A3KY 3 PO3BUHEHHMH
iHMUMEY TaJdy3dMM IIPOMUCIOBOCTI BiguyBajaca
BeJImKa moTpeba JicoBux mMarepianis. [1a mepepoOku
JIiCOBUX MaTepiaJIiB mPaIfioBaJIo I’ ATh BEINKUX Jepe-
B0OOpoOHUX migmpuemcTs. JlicoBi mMarepianu, Kpim
MicIieBUX mOTPed, TAaKOK CIYTYBaNH IIie JJIA BUBO3Y
(mepeBasxkHO m0 fAmownii Ta Kuraro). [o micoBoro mpo-
MUCJY BifHOCWJIU Irfe HOOYBaHHS OKpPeMoro rpuba,
[0 POCTEe Ha THUIOUMX Ay0ax i ciyrysaja OJHUM i3
IIPeMeTiB IIOKUBY KUTAMIIiB.

3 KOXKHUM poKOM y Ycypificbko-IIpuMopcesKoro
Kpaio Bce OiJbIlle 3pOCTaIo, 30KpeMa, CafiBHUIITBO.
3 cafgiBHMUYMX POCIMH TYT PO3BOAMIM PisHi coprTu:
A0JyK, T'PYINOK, CIWBOK, BHUINEHb Ta KPUMCHKUM
BUHOTPAJ, X0U I B OCTAHHI YacH IOYAJIHN BiKe KYJb-
TUBYBATU ¥ MiCII€BY JUKY BUHOTpPajgHY J103y. PpyK-

TOBi ITOPOJY TEPEBAKHO PO3BOAUIN HAIII 3eMJIAKH
(1o 7 Ha TepuTOPii YKpainm), 60 ceNTHCTBO KOMKHIH
pas IpPUBOBUJIO i3 00010 3epHA PiBHUX 0BOUiB a60 iM
mepecuaann ix. ¥ micti XabapoBChbKY BiKe BimgaBHA
BUPOOJISAIN BUHO 3 MicieBoro Buuorpany. Illo crocy-
€THCSA OKPEMOI TaPUHY POCAUHHOTO CBiTY — TpaBH, TO
BoHa Mae g0 100 okpemux BuiB. BimburicTs i3 HUX
IpUHAJIEKHI BUKJIIOUHO AMYpPCBKOTO Kpaio, a perTa
cuinpHi 3 Kutaem, Anonieto, Kamuatkoio, Cubipom
ta Amepurow. Pociuaauii cBiT B Ycypiiicbko-IIpu-
MOPCBKOMY Kpaio OyB TO# iKe, 1[0 i B AMypCbKOMY
i OispIna wacTHHA POCaANH AMYPCHKOTO Kpaio, Iepe-
xoquau i mo VYcypifickkoro. OgHaK, IPOIOPITiA
€BPOIENCHKHUX POCIUH B YCypilicbKoMy Kpaio Oyia
Oinpira, HiK HA AMypITUHI, 1110 TOACHIOBAJIOCA MEH-
1010 KOHTWHEHTAJIBHICTIO HOT0 KJiMaTy. 3 HOBUX
TepeBHUX IMOpiA 3’ aBidauca: rpad, KHUTalChbKUI
IUKWI BUHOTPA/, Ta €BpPOIeiichKa mopoja bapbapuca.
3 HOBMX BHUJiB TpaB HAsABHA BifloMa TpaBa JKeHbIIEHb,
KOpiHHA (AK JiKapChbKOi POCIMHY) AKOI IYKe TOPOT0
IiHWIM KATAHII.

lipauui OararcTBa Awmypriuaum - migsemHi
cKapbu, axi OyJau pisHOMAHITHHME Ta Ly:Ke 3HAU-
pocaigaukiB. T'eosoriumi mociigu BKasyBaim Ha
BeJIMKi 3amacu 3ayisuoi pyau, AKi y ToBKuHYy 43 KM
Targyaucd B goauui piukm Camapu. Bynam Tako:x
BeJquKi 3amacu umcroi pyau Ha piumi OsepHiit Ta
B immmx micmeBocTax. ITo BepxHil Teuii piuku 3ei,
y mexkax Karepuno-MukosaiBcbKoi cTaHuIi B cpid-
H0-0JI0B AHi pyau. Y mpumimBax piuxkm Cemimmxi
3HAXOAUNNCA TEpPJU BEJMKUX PO3MipiB. ¥ AedKUX
macMax Tip mo piukax Amypy, 3ei i Bypei BigzkpuTo
MO3HAKY 3anaciB HaQTH.

Haitbinpmum ripauuuM cxapboM AMYpPCHKOTO
Kpalo (aK i1 Yeypiticbro-IIpumopcesKkoMy Kpato) 6yio
30JI0TO, B AKOMY BiKe NOBIIMI Yac 3aHATa IIpalld
TMPOMUCJIOBIA TOAi, AK iHINi 3asHaueHi GararcTaa
AwmypcbKoro Kpaioo abo 30BciM He po3pobianmcs
a00 po3polIAIKNCca Y HeBeIUKOMY 00ca3i. 30J10To Ha
AMypchKOTO Kpao o0yBaocd y I[LIOMY PAAL 30J10-
TUX KOIAJeHb 0 BepxHii Teuii pivor 3ei i Bypei.
Bomo 3maxoamiocd B PO3CHIAHOMY BHIiI y IIiCKax
1 omep:RyBaIOCd INiCJA CIEIiaJbHOT0 IIPOMHBAHHS.
PeecTpamia go0yBaHHs 30J0Ta B IHX paiioHaAX
mounHamaca Jurmie Bix 1868 pory. 3a 11 pokis (mo
1879 pik) micaa odimiansHoi craTMCTHRE I00YTO
3oaoro 30 762 kr; Bix 1880 — 1989 poxris — 53 219 kr,
a3a 1890 - 1892 poxu — 108 616 xr.

Ocrammi pokm XIX Ta mepiri pOKM MUHYJIOTO
CTOJITTA XapaKTepu3yBaJIHCA 3aHEIaZo0M 30JI0-
rToi mpomucyaoBocTi. Tak, y meil mepiom KimbKicTb
MpaIIoUNX KomaJeHb smenmmiaocsa Bix 200 mo
180. KinbkicTh poOiTHUKIB 3aHATHX Y KOMAJBHAX
y 1897 pomi O0ymo 13 tucau ocib, Tomi AK yiKe Bif
1898 poxy i mo 1902 pory BmaJo i OyJo Big 9 Tucau
1o 11 tucau oci6. IIpore Big 1902 poxry i mo Ilepmroi
cBiTOBOI BiiftHM [J00YBaHHS 30JI0TA IOYAJIO ITBUIKO
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apocraru. Tak, 3a 5 pokis (y mepiox 3 1903 pory
mo 1907 pix) mobyBaHHS 30iJBITYBAJOCSA IIOPOKY
B Takomy Temmi: 1903 pik — 7 289 kr; 1904 pik — 6
618 xr; 1905 pix — 5 946 xr; 1906 pix — 6 306 kr;
1907 pix — 10 663 kr umcroro 3ojoTa. Bogmouac
¥ KilbKicTh KOTaJIeHb IITBUIKO 3POCTAJIO ¥ BKa3aHUH
mepiox: 1908 pix — 175; 1904 pik — 203; 1905 pik —
213; 1906 pix — 225; 1907 pix — 320. A zaiimarux
mpamiBHUKIB y 1ei mepiox: 1903 pix — 12 Tucsau;
1904 pix — 16 Tucsau; 1905 pik — 10 tucau; 1906 pix —
11 tucsayu; 1907 pik — 22 tucau ocio.

3amacu 3os0ta Ha AMypinuHi cranosuio 4 504,5
TOHH, TOOTO OinbIine Hixk Ha 100 poxiB MakcuMasb-
HOTO piuHOro moOyBamusa Bciei Pocifichkoi immepii.
A cepemunopiune mobOyBamHS 30s0Ta Pocificbkoi
immepii cramoBmIo ;0 28 BiZICOTKIB 30JI0TOI IPOAYK-
mii BcecBiTy. Tak, 3a uac 1886 — 1990 poxu BcecBiTHA
mpoaykiisa cramosuaa 116 000, a Pocificskoi immepii
32 300 rimorpamis [11].

3asHaueHa BUINE KiIbKicTh A00yBaHHS 30JI0Ta
Ha AMypHiuHi mogaBajacd Iicjas #HOro ypaAmoBoi
peectparii. Aje it HaBiTh YpALOBi BUAAHHA 3a3HAa-
yaam, Io 0araTo Ime 30JI0Ta A00yBaJoca Iosa ix
peecrpariieo i mpomaBasocd IIOTAalKW Ha CTOPOHY,
ak y MaHpWwKYpilo, Ta B3araji B pPi3HMX MicIieBocC-
TAX MOXKHA 0YJI0 TPMBATHO KYIIUTH 30JI0Ta B PiBHUX
micrax. OT:xe, Oepyuu Ie 10 yBaru, ypsaz 3a3HauuB,
170 11034 HOT0 peecTpallii BumInBao 0inapime 25 Bif-
COTKiB. 3BMUaifHO I1e#i BiICOTOK OYB JOCHUTH 3MEHIIIe-
HUH i IPUTIYINEHO, 10 TaKe «YILIMBAHHI» CTAHOBIIIO
Bil TPeTMHU A0 IIOJOBUHU 3apEECTPOBAHOTO m06Y-
BaHHA 30J0Ta. A BifTak cepegHbOpiuHe HOOYBAaHHA
30JI10Ta Ha AMYPITIUHI MOTJIO CATATH V TePeIBOCHHMIM
mepiog mpubsausHo A0 16 380 Kr, He BpaxoByHOUM
cionu 1e no0yBaHHA B YcypinicbKo-IIpumopcskomy
Kparo, Jie 30JI0T0 100yBaI0Cs TEPEBAKHO B ¥ ICBKOMY
OKpy3i. 3 uacom Ha AMYPIIUHI 3 TUTAHHA JOOYBaHHA
30JI0Ta TIoUAJACT JeIleHTpaIisaIisa, v 3B’ A3KY 3 UUM
BeJIUKi (iipMu modas Iy yCTylaTHU cepeHiM 1 MaaumM,
y 3B’A3KY 3 UMM APiOHI migmpueMcTBa IOYAIN BUTH-
CKaTU BeJUKi.

lipuuui OGararcTBa ¥Ycypificbko-IIpuMopcbKOMY
Kpaio, 9K i B AMypiuHi, 6ynu pismoManiTHi i gy:xe
BeJNKi, ase 10 1924 poKy Imie SK CJIix HemocTiaKeHi.

Ilo HaWTrOMOBHIIMUX mig3eMHUX CKapOiB Ycypiit-
cbKO0-IIpuMOpChKOMY Kpao MOKHA Bi[HECTH 30JI0TO
i xam’aHuil Byrigb. Pamime go0yBaHHS 30J0Ta
3fificHIOBasIOCH Maii:ke y Bchomy IliBmenHo-Ycypiit-
CBKOMY Kpalo, a Ha IOYaTKY MUHYJIOTO CTOJITTSA 10T0
noOyBaJu JIMIle B HEBENWKiN KiJTBKOCTI Ha 0CTpPOBi
AckoinaiTa Mixk 3aTokamu ¢B. OJ1bru Ta AMYPCHKOIO.
Piune mobyBamHA 30J0Ta OyJIO TYT Ay:Ke MisepHe
i TOXOoAMI0 M0 KiMBbKOX AecATKiB Kimorpam. I'osoB-
HUM 30JIOTHM paiioHoM OyB OaceiiH piuku AMIyHL
B YICBKOMY OKpPYy3i, AKa Oyja OZHUM i3 TOJOBHUX
JNiBUX NPUILIMBIB piukm AMypa B JOJIIIHIN #oro
reuii. Bepe piuxa AmMryus cBiii mouaTox Ha IliBmiu-
Homy-Cxoxi cxunmy Bypeincbkoro xpedTa i MaB 10B-

sxkuny 810 merpiB. Beperu B ropimuiit teuii Bucoki
1 cKasmeri, a B JONIIIHINA HU3BKI Ta Majayd JOJIUHU
Bix 3 mo 11 xm. [IporakuicTio 426 KM piuka AMIyHB
OyJa CyIHOILIABHOIO.

30JI0TOIPOMUCIOBUI PaioH HAXOAMBCA B Oaceii-
HaX TipcbKuX goamuHax Awmryni, Ak piku Hwunam,
Cema, Yraxan, Heminen, Kepou, Xepmyui, a Takox
mo pikax Kaiirauama ta Ilouimsa, 1o Bmaganu
y micueBi osepa. Ilepmri xomanbui Oyam Bigkputi
B 1872 pori mo piumi Yraxani, a 8 1873 pomi — mo
piumi Kepbi. 3a Bech uac Bif BiAKPUTTA KomajleHb
1o 1901 poxry mobyro 22 277 Kr umcToro 3oJyoTa (B
romasibHAX Kep6i — 7 912, Cemi — 7 797, a Xepmyui
ra Kattuaraui — 3 030 kr). CepeHbOpiuHE T0OYBaHHSA
30JI0Ta B IIePEIBOEHHI Yacy CTAHOBMJIO 3aPEECTPOBA-
Horo mo 1 638 kr, a 3 ymauBauHam — g0 2 457 KT Ha
pik. B nepmux porkax XX cToniTTa (GYHKIIOHYBAJIO
7 KOmaJIeHb, a KiTbKiCTh IPaIliBHUKIB CTAHOBUIO JI0
oxHoi Tucadi. 'eostoriuni mocigyu 3a3HAUMIN B IUX
MiCIIeBOCTSIX BEJUKI 3amacu 30J10Ta.

Kaw’auwmit Byrine 3HAXOAWBCA IIePeBAKHO Ha
Oepesi 3aTOKK B TaKUX MicleBocTAX: y 3aTori Iloci-
era, Ha pikax Cegmmu i Mamryrai, 6in1a micra ITimma-
HOTO, Ha cxigHomy 6epesi Cyi(yHCHKOTO JHUMAaHY,
B OyxTi Konxoysa i B monmui piuku Cyuanu. Kpim
IIHOT0, OyJIa ITie TAKOK 03HAKA KaM’ SHOT'O BYTiJLIA 110
HOBi#1 mopori, mo #mio Bix Ilociera 1o PosgossHOTO
mo mpaBux mpuituBax piuku CyidyHa, B 6araTbox
MicieBocTaAX MmiBocTpoBa PiuHoro Ta Ha miBoCTPOBi
Epamana. Bei mi miciieBocTi 3HaX0oAmInCA HELATEKO
OIHA BiJ OmHOI.

Onnak, He [OWBIAYNCH HA BENWKI IOKJIagu
BYTiJLIA, TOOYBaHHSA PO3BUMHEHE HA HU3BKOMY PiBHI,
a 3rogoM — ¥ HaBiTH Oymo 3ymmHEeHO. MiHepasabhi
fararcTBa (Migb, ciihb, cpiOHO-0JIOBAHI PyaH) 30BCiM
He fo0yBasucs abo fo0yBaaucs y HeBeIUKil KiJbKo-
cri. MicuesHaxoKeHHa Mifgi Oyso 6insg 3aTOKHU CB.
Onawru, coni — 6i1a MukomaiBebKa, cpiOHO-0IOBAHIX
pyn — Oina pivox Baiimumy Ta ABakymoBku. Taxk,
HANPUKJIA], HOOYBaHHA COJi 3aiiMajauca KHUTAMIIi.
3arajsom mpuponHi 6ararctsa Ycypificbko-IIpumop-
CBKOT0 Kparo Oyau Hag3BUUANHO HAA3BUUAWHUMU,
ase 10 1924 pory He BUKOPHUCTOBYBAIKCS JIIOJUHOIO
y ITIOBHOMY 00Cs3i.

CyTHiCTb BUINEBUKJATEHOTO 3BOAUTHCA IO BUC-
HOBKY, IO 3BipwHUI CBiT B AMYpPCHKOMY Kpaio
CKJIaJaBcd 3 JOMAITHIX TBapuH (i3 THX Ke mOpifg AK
i B €Bporri, a caMe: KOHi, KOPOBH, BiBIli, CBUHi, KO3,
IOMAIITHE MITaXiBHUIITBO) Ta MUKUX TBAPUH (BEIUKWH
cxigHocubipchbKuit osieHb (i3t100p) um OaaropomHMI
0JIeHb, POTH KOTPOT0 JOPOTO omiHoBaauca y Kurai,
a TaKOoK TUTP, cHiroBu# Oapc (ipbic), ripcbKuii BOBK,
TbeTChbKU BeAMiAb, Joci, AWKI Kosu, Kabapra
cubipchKa, JTHUCUIA, 3a€llb, c000Jb, 0iTKa). 3Bipu-
HUI cBIiT B YcypilicbKo-IIpuMopcbKOMy Kparmo TOI
JKe, 110 i Ha AMypIIUHi, X0U MiX JOMAITHNMHU TBAa-
PHMHAMU IIepeBaKaloTh yiKe Kpallli Iopoju, HiK Ha
Awvypmuni. 1A po3BeleHHS €BPONMEWCHKUX IIOPiT
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KOHel 0y,in 3acHOBaHi KiHCchKi 3aBogu. Hamaranucsa
PO3BOAMTH Kpallli IIOPOAM POTaToi Xymobu, OBelb
Ta cBUHeH. AJle B MOPiBHAHHI 3 AMYPCHKUM KpaeM
B Ycypiticbko-IIpuMopcbKkoMy Kparo IOMaIIHiX TBa-
PUH 3HAUHO MEHIIIE,

Barome sHauenHA mid AMYPCHKOTO Kparo MaJa
pubHa mpomwuciaoBicTh. Iyke Garati puboio piuka
Awmyp i #ioro mpumauBu. 3 0ceTpoBUX pub HANOiIB-
IIIOT0 PO3Mipy mocAranu Oiyru, Bara AKUX MOTIJIA
noxomutu Bix 500 ta 800 kr. Hacrymuumu 3a pos-
Mipom Oyau oceTpuHa Ta ueuyra. Taxkox y BeJuKii
KinrbKocTi soBwitacsa B piukax Ycypi Ta Amypi aBa
BUIM JIOCOC i TopOyIIi Ta Keta. PubambeTBo B Ycy-
piiicbko-IIpumopcerkoMy Kpato 6ysna OaraTe Ha Kijib-
KicTh pulM, SKi 3HAXOAUINCT B HIKUIN Teuil piukn
Awmypa, B piumi Ycypi Ta inmux pikax Kpaio, mepe-
BayKHO B SmoHcbKOMY Ta OXOTCHKOMY MOPSX, MAaJo
3HauHO OinmbIe, Hixk B Amypmuni. Mopchki pubu
moziOHi Ko oceseniisa, HOABILINCA TLIBKH B fAmoH-
CBbKOMY MOpi Ta #10T0 3aTOKAX y HEUMCJIeHHi# KilbKO-
cTi i my:Ke migHiMaau pubHY IPOMUCIOBicTh. Benuke
IIPOMUCJIOBE 3HAUEHHS MAajo A00YBaHHA MOPCHKOL
KallyCcTH, AKY y BeJUKIN KiJbKOCTI BUBO3WIM [0
Kurato. Koncratyerbcs, 1o 0co0gnBe 3HAUEHHSA
TaKO0K MaJIo JIOBJIA paKiB, KpaOiB Ta TpemaHriB.

Komcraryerbes, 1110 Hag3eMHi i migseMHi ckapou
3emenoro Kinny HagsBuuaiino 6araTi Ta e He mouaTi.
Y unoMy BifHOIIEHHI Mir 6yTH MOCTaBJIEHWI HABITH
y Kpallli yMOBH, Hi:k Oararo Kpainm €Bpomnu. HasiTh
BiITOBiIHO Z0 IPOBi3OPHUX 00UMCIEHD JOCIiIJHUKIB
oyao ax 290 000 xB. KM rigHOI 1A X/Ii60POOCHKOL
KYJBTYPHU 3eMJIi, 3 YOro Ha AMYPIIUHY IPHUIALAIO0
120 000 xB. KM, a Ycypilicbko-IIpuMopcbkuit Kpai
170 000 xB. kM. Hemouari sicu mpefcTaBadaan HaJ-
3BUYANHO BeqnKi 6ararcTBa. HaitOinpmuM ripamaum
cxapbom AMypcbKoro Kpaio Ta YcypificbKo-IIpumop-
CHKOMY Kpaio 0yJI0 30JI0TO, SKe J00yBaIocA y IiIoMy
PAAL 30JI0TUX KOTaJeHb IO BepxHi#l Teuii piuor 3ei
i Bypei, a rako:k maiiike y Bcbomy IliBgenHo-Ycypii-
CbKOMY Kpaio. TakuM UMHOM, i3 BEJIMKMMHU TipHU-
yumu G6ararcTBamu 3ejieroro Kiamny He Moske mopis-
HATHCSA Hi ofuH Kpaii B €Bporri.
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AHoranis

TI'ymeniox B. B. Ilpupomui GararcTBa YKpaiHCBKOL
Hamexocxigunoi Pecmyomiku. — CrarTa.

Y crarTi HOCTimKyIOTHCA IPUPOAHI HAA3eMHi Ta Iif-
semui OaratcrBa VYEKpaincbkoi [Jamexocximroi Pecmy-
oamiku. CraTTa ImpHUCBAYEHA OTJIALY, 30KpeMa, 3BipuHOIo
cBiTY B AMypCchKOMY Kpato Ta ¥ cypilicbKo-IIpuMopcsromy
kparo. Tak, B AMypChbKOMY Kpaio CKJIaJaBcsd 3 JOMAIIHIX
TBapuH, i3 THX e IOopiJ AK i B €Bpori, gK: KOHi, KOPOBH,
BiBI[i, CBUHI, K031, Ta JOMAIIIHE ITaXiBHUITBO; 3 IUKUX,
K. BeMUKME cxigHocubipchbKuit ojenb (isobp) um 6ia-
TOPOAHUY OJIeHb, POTH KOTPOTO JOPOTO OI[iHIOBAJIUCA Y
Kurai, a Takox turp, cuirosuii 6apc (ipbic), ripcpruit
BOBK, TMOeTCHKHUI BeAMimb, Jioci, AwKi Kos3um, Kabapra
cubipcbKa, IMCHIL, 3a€1lh, CO00JIh, 0iIKa TOI0. 3BipUHII
cBiT B YcypiicbKo-IIpuMopebKoMy Kpalo TO# ke, 10 i Ha
AwmypiuHi, X0U MiXK TOMAITHIMYU TBAPHHAMU IIepeBaska-
10T YiKe Kpalli mopoau, Hik Ha Amyprmuni. [[ad posse-
NeHHS €BPONEMCHKUX 0PI KoHel Oy/Iu 3acHOBaHi KiHCBKI
3aBogu. Hamarajuess posBOAUTH Kpallli TOPOAM POraToi
Xyzmobu, oBellb Ta CBUHEH. AJle B IOPiBHAHHI 3 AMYpPCBKUM
KpaeM B Ycypiiicbko-IlpuMopchbKOMYy Kparo JOMAITHIX
TBapuH 3HauHO MeHIne. [[logo nuKux 3BipiB i mpomucty
HHUMH, TO B YcypilicbKo-IIpuMopchKOMY Kpaio BOHM OLHA-
KOBi AK i Ha AMypIIuHi.

HoBezneHo, 1110 BaroMe 3HaUeHHA A1 AMypChKOT0 Kparo
Masia pubHa mpoMmucaoBicTh. [y:ke Oarari pmboio piuka
Awmyp i iforo mpuILIHBU. 3 0CETPOBUX PUO HAMOIIBIIOTO
po3Mipy mocsaranau 6i1yru, Bara SKUX MOTJIA JOXOIUTH Bif
500 ta 800 kr. Hactynuumu 3a po3mipom OyJu oceTprHa
Ta yeuyra. TaKoK y BeJUKIN KiJBKOCTi JOBUJIAcA B piu-
Kax Ycypi Ta AMypi nBa Buau Jococd i ropOyIIi Ta Kera.
PubanscTBOo B Ycypificbko-IIpumopecskomy Kpawo Oyia
OaraTe Ha KiibKicTh pmOu, AKi 3HAXOAUIUCA B HUMKUIN
reuii piuku Amypa, B piuni Yeypi ra iHmux pikax Kpaio,
mepeBakHO B SImoHchKoMy Ta OXOTCHBKOMY MOPSX, MAaJjo
3HAYHO OisbINe, Hik B AMypmuai. Mopebki pubu momaioui
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JI0 OCeJIeAIlsA, TOABANNCS TiMbKK B SIMOHCEKOMY MOpi Ta
0T0 3aTOKaX y HeUMCIEHHIHN KimbKocTi i gy:xe migHiMamm
pubHy MOPOMUCJIOBiCTh. Beauke ITpPOMUCIOBE 3HAUEHHA
MaJio o0yBaHHS MOPCHKOI KamyCcTH, AKY Y BEIUKiN Kilb-
rocti BuBoauiau 0 Kuraroo. Koncraryerses, 1o ocobiuse
3HAUEHHS TaKO0K MAJIO JIOBJIS paKiB, KpabiB Ta TpemaHTiB.

IMpuponui crapbu 3enenoro KiaumHy Hag3BUUYANHO
Oarati. ¥ IbOMy BigHOLIEHHI Mir OyTH IMOCTaBJIEHUMH
HaBiTh y KpalIli yMoBH, Hix 6araTo kpain €spomnu. HasiTs
BiAMOBiHO /10 IPOBi3OPHUX 00UKCIEHD AOCTiTHUKIB 0YI0
ax 290 000 xB. KM rigHol AId XJIiO0POOCHKOI KYJIbTYPH
3eMJIi, 3 yoro Ha Amypiruny npunazgaio 120 000 kB. KM,
a Ycypificexo-ITpumopceskuit kpait 170 000 xB. kM. Hermo-
yari Jicu IpeACcTaBISIN HAA3BUYANHO BeJIUKi GaraTcrsa.
Haitbinpmum ripuuuum ckapboM AMYpPCBKOTO Kpaio Ta
Yeypiiicbko-IIpuMopchKoMYy Kparo 6yJI0 30JI0TO, AKe T00Y-
BaJIoCsA Y IILIOMY PAJi 30JI0TUX KOMAJEHb II0 BePXHill Teuil
piuox 3eii Bypei, a rakox maike y Bchomy IliBgeHHO-YCy-
pificekomMy Kparo. TaKuM YUHOM, i3 BEIUKUMU T1PHUUUMHU
pararcTBaMu 3ejieHoro KiaumHy He MOMe MOPiBHATHCA Hi
OJVH Kpaii B €Bpori.

Karouosi crosa: HaceleHHs, 3eMIepoOCTBO, XJIi00PO6-
CTBO, pubaJILCTBO, CKOTAPCTBO, MipHUYi OaraTcTa

Summary

Gumenyuk V. V. Natural wealth of the Ukrainian
Far Eastern Republic. — Article.

The article examines the above-ground and
underground natural resources of the Ukrainian Far
Eastern Republic (Green Wedge).

The article is devoted to an overview of the animal
world in the Amur Krai and the Usuriysk-Primorsky Krai.
So, in the Amur region it consisted of domestic animals,
from the same breeds as in Europe, such as: horses, cows,
sheep, pigs, goats, and domestic poultry; from the wild,
such as: the large East Siberian deer (Izubr) or the red
deer, whose horns were highly valued in China, as well as
the tiger, snow leopard (Irbis), mountain wolf, Tibetan
bear, elk, wild goats, Siberian musk deer, fox, hare, sable,
squirrel, etc. The animal world in the Usuriysk-Primorsky
Krai is the same as in the Amur Oblast, although domestic
animals are dominated by better breeds than in the Amur

Oblast. Stud farms were established to breed European
horse breeds. They tried to breed the best breeds of
cattle, sheep and pigs. But in comparison with the Amur
Krai, there are significantly fewer domestic animals in
the Usuriysk-Primorsky Krai. As for wild animals and
fishing with them, they are the same in the Usuriysk-
Primorsky Krai as in the Amur Region.

It has been proven that the fishing industry was of
great importance for the Amur region. The Amur River
and its tributaries are very rich in fish. Of the sturgeon
fish, belugas reached the largest size, the weight of
which could reach from 500 to 800 kg. Next in size
were sturgeon and sturgeon. Two species of salmon and
grayling and chum were also caught in large quantitiesin
the Usuri and Amur rivers. Fishing in the Usuri-Prymor
region was rich in the number of fish that were in the
lower reaches of the Amur River, in the Usuri River and
other rivers of the region, mainly in the Seas of Japan
and Okhotsk, there was much more than in the Amur
region. Marine fish similar to herring appeared only
in the Sea of Japan and its bays in small numbers and
greatly increased the fishing industry. The production
of seaweed, which was exported in large quantities to
China, was of great industrial importance. It is noted
that the fishing of crayfish, crabs and trepangs was also
of special importance.

The natural treasures of the Green Wedge are
extremely rich. In this regard, it could be placed even in
better conditions than many European countries. Even
according to the researchers’ provisional calculations,
there were as many as 290,000 square meters. km of land
suitable for agricultural culture, of which 120,000 square
meters were in the Amur region. km, and the Usuriysko-
Primorsky Krai is 170,000 square meters. km The virgin
forests represented extremely great wealth. The greatest
mining treasure of the Amur region and the Usuri-
Prymor region was gold, which was mined in a number of
gold mines along the upper course of the Zeya and Burea
rivers, as well as in almost the entire South Usuri region.
Thus, no region in Europe can compare with the great
mining wealth of the Green Wedge.

Key words: population, agriculture, farming, fishing,
cattle breeding, mining wealth
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cmapwiuil gukaaday Kapedpu yusiIbHO20 NPABA ma npoyecy
Hasguanvho-Hayko6020 incmumymy npasa, ncuxonozii ma iHH08aUillHoT ocgimu
Hayionanvrozo ynisepcumemy «JIv6i6cvka noiimexnixa»

TPOMAJICBKI OPTAHI3AIIIT: ITEOJIOTTYHO-ITPABOBUM BILJIUB
HA TPOMAJAHCBRE CYCIIIJIbCTBO

IMocranoBka mpoOaemu. BusHanHA JTIOIUHU
HaIBUIIOIO COIAJLHOIO I[iHHICTIO CTAJ0 BaKJu-
BUM €TAIIOM Ha ILIAXY A0 (OpMyBaHHS YKpaiHu Sk
JeMOKpaTHUYHOi, IIPaBOBOi, COIliaJdbHOI [Jep:KaBH,
IIT0 OpieHTyeThcA Ha rymamicTuuHi mimHocti. Tomy
CHLOTOMHI TOJNITHKA Aep:KaBU IMOAO CIPUSHHS pO3-
BUTKY VKpPaiHCHKOTO I'POMAJAHCHLKOTO CYCIiJILCTBA
TMOBHHHA OonupaTucs Ha OeslepelnKoaHe 3aiiCHeHHSA
rpoMajgHAMH OCHOBHUX IIPaB Ta iHTepeciB 3a moIo-
MOTOI0 pisHOMAaHITHMX ¢opM MyOJgiuHOI TpoMaj-
ChbKOI aKTMBHOCTiI Ta camooprauisaiii. 3 oraaay Ha
e, 'POMaChbKi 00’ IHAHHS IOCTAIOTh AK KOMILICK-
CHHI BUSAB AEP/KABHOTO Ta CYCILIBHOTO iHTepecy,
OCKiJIBbKM uepes HMX Ta 3aBAAKH iM Jep:;kaBa 3a0es-
Imeuye pearisalliio rpoMagsHaMU CBOiX IpaB i cBoOoI.

Metoro cTaTTi € HOCIiAKeHHd ifmeosoriuHoro ta
IIPaBOBOTO BILIMBY I'POMAJIChKUX OpTraHisaliii Ha cyc-
MiJIBCTBO Ta HOT'0 PO3BUTOK.

AHami3z ocTaHHIX mochigKeHh i myOmiKAIii.
HocrifkeHHAM ifgIbHOCTI TPOMAJCHKUX OpraHisa-
IIi#1 HA PisHMX PiBHAX HAYKOBO IMi3HAHHS 3aiiMasoCs
0araTo HayKOBIIiB. TeopeTUUHY OCHOBY HAIIIOI HAYKO-
Boi po3Bigku ckmanu mpami M. Anmarri, T. T'apacu-
MiBa, €. 3axaposa, M. Hexioxu Ta im.

Buraan ocuoBHOro Matepiaiay. B icropii cycmisib-
cTBa 0yJI0 3[iICHEHO YMMAJIO TEOPETUUHUX i TPaKTHY-
HUX cIIpob peaiisaiii morped Ta iHTepecis moacTBA.
Tak, icHyBaHHA pisHOMAaHITHHX TrpoMaj, OGpPaTCTB,
o0muH, 100yn0BaHUX Ha MillHil ifeomoriunii ocHOBL
Ta CHOLIBHMUX iHTepecax OyJM YACTHHOI PeaJbHOTO
JKUTTS CYCIiabeTBa. X0ua Ie i MaJji rpoManu, mpore,
BoHU Oyau crifikumu yrBopeHHIMU. OCHOBY Takoi
CTIMKOCTI CKJIAJAIOTh CIIJIbHI iHTepecu, IiHHOCTI,
imeosoris, Mera, cmocib MucaeHHSI. ¥ Cy4acHOMY I'po-
MaJSHCHKOMY CYCIiIBbCTBI POJIi KJIIOU0BUX (DaKTOPiB
IpoOMajJChbKOI €IHOCTI HAOYyBaiOThL IIPABOBI HOPMH,
3BMYai, icropuui Tpagumii Hapoxy.

Crorogui Ba:KJIWBe 3HAUEHHS Yy BPiBHOBa:KeHHI
BiIHOCMH MiXK [ep:KaBOI0 Ta CYCIiJIBCTBOM BimBO-
JUTHbCSA MOJITUYHMM IAPTiAM, I'POMAJCHKUM Opra-
Hisamiam, mpodemiskam Ttomo. Taki KomeKTwBHL
cy0’€KTH MpaBOBOi imeoJsiorii BUKOHYIOTH (YHKILIL
COIIiaJIbHOI B3BAEMOiI, CIIPUAIOYY IIPH ITLOMY (DOPMY-
BAHHIO €IMHOTO COIiaJbHOTO IPOCTOPY Ta MO3UIIiO-
HYBaHHIO YKpaiHU SK IPAaBOBOI eP:KAaBH.

¥ 3akoni Yxpaiuu «IIpo rpomMazicbki 00’ e fHAHHS »
IPOMAJIChbKa OPraHisallid BU3HAUAEThCA AK «TPOMA-

© X. M. Mapkosuu, 2022

ChbKe 00’eJHAHHS, 3aCHOBHMKAMU Ta YIeHaMH (ydJac-
HUKAMM) AKOTO € (hisuuni ocobm» [1].

Posraapatoun rpomajchki opramisamii B cyc-
TiJTLHOMY JKHUTTiI BapTO 3a3HAUUTHU, IO BOHU CTBO-
PIOIOTHCSI, BUHMKAIOTH HA OCHOBiI MeBHOI AifJbHO-
cTi Jrofel. 3a CBOEIO CYTTIO, TaKa Opramisaimisa — e
opraH, SKui 3a0esneuye TisSIbHICTD IO, CIIPAMO-
BaHy Ha BiJICTOIOBAHHS MEeBHUX ifiell, CIiIbHUX iHTe-
peciB, peaiisailito BU3HAUCHUX ITiJIe.

He men1m Ba:KJIMBUM € Te, 110 FPOMAICHKA OPTraHi-
3allig BRJOUAE y cede iIeHO-TYX0BY CKJIAN0OBY, AKa
€ 0CHOBOIO (pyHKIioHyBaHHA camoi opramisamii. Ile
Mo:ke OyTHu MeTa ii ZigapHOCTI, ifeomoriune yeBizom-
JIGHHSI CIILIBHUX iHTEepeciB, OOI'PYHTYBAaHHS CBOT'O
3HAUEHHS B CYCILIHbHOMY KHTTi, TEOPETHKO-iZeoo-
riuHW# BILIUB Ha OyIb-AKi iHIII yrpymyBaHH4.

3aBmaHHS IPABOBOTO 3a0e3meueHHA (PYHKI[IOHY-
BaHHS JepP:KaBU SIK COIIIOTBOPYOI CTPYKTYPH BU3HA-
YaIThCA JEMOKPATHUYHICTIO HOJITUYHOTO PEKUMY,
3aKOHHICTIO Tifi cepeJi OCHOBHOI Macu HAacCeJeHH,
3maTHicTIO M0 corianbHoi MoOimisarmii. Ot:ke, mpa-
BOBA ifeosoris, BUXOmAuM 3i CBiTOBOTO JOCBinmy,
MOBMHHA IO3UI[IOHYBATH AEPKaBY SK CYKVIIHICTH
MeBHUX BU3HAUANIBHUX UMHHUKIB: mepemyciMm, Haii-
OHAJIBLHUX iHTEpeciB, COIiaIbHOTO PO3BUTKY, HEMO-
Kparii, cipaBeIiMBOI BUHATOPOY, METOI0 OCTAHHBOL
€ 3aJ0BOJIEHHS OCHOBHHX CYCILIBHMUX IIOTpeD, IO
BifiTTOBiZaIOTH yCTaJeHUM CTAHJAPTAM PiBHSA Ta AKO-
cti sxurTa [2].

fAx Oaummo, icHyBaHHS TIPaBOBOI imeoJorii
B CY4aCHOMY CYCIILIIBCTBI Ma€ IMTUPOKUI MPAKTUUHUH
3MicT, IT[0 TPOABIAETHCA Y HAOYTTi Oy Ab-AKMMU COIIi-
ANTbHUMM IIPABOBiTHOCHHAMY 3aKOHHOTO XapaKTepy,
SKIIO BOHU He CyIepedyaTh YHiBepCyMy KYJIbTYPHUX
Ta CYCHiJIbHMX IiHHOCTEH, IO OXOILIIOE imeosoris.
Y rakumii cmoci® imeosoris BHCTymae SK IYXOBHA
OCHOBA, IT10 JIETITUMYE€ COIliaabHUH MOPAA0K. BinbIme
TOTO0, Oy IyUH ifearizoBaHo0 (hOPMOIO VABIEHD J0AeH
TIPO MPOIIECH, 10 Bif0yBaOThCA B CYCILILCTBI, imeo-
JIOTid caMa cTae KaTali3aTopoM 3MiH Y 'POMAajChKill
MPAKTHUIIL i MOKe y IeBHUX Mekax ii MmogudikyBaTu.

T'oBopsuu mpo mpaBoOBY imeoJoriio, caim migxpec-
Jauty i Hepo3pUBHUI 3B’ A30K 3 PeasIbHICTIO, iHAKIIIe
BOHA He MorJia 6 3ifiICHIOBATH CBiil BIIIMB Ha CYCIIiIb-
cTBO. A:Ke, po3po0IArour IeBHi i1eann, BOHA mIepe-
0auae peasbHi 3MiHU B HOJNITHUYHiM, TPaBOBil, cOIIi-
aNbHiM, KYJbTYPHIZ Ta IHIIMX BaKJIMBUX cdepax
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cycminbHOTO KUTTA [3, ¢. 110]. OcobmuBocti izeoso-
rii po0aATs ii THYYKOI0 COIIAJbHOIO IiJCHCTEMOIO,
o 3a0esmeuye MpoIeC BiATBOPEHHS HOBOEBPOIIEH-
CHKOTO CYCIILJIBLHOTO JIAJY, IO HAHOLIBIN aKTyaabHO
JLJISI CYy9acHOTO CYCIILIbLCTBA. B TakoMy pasi coianbHe
3HAUEHHI 11e0JI0Tii 3pocTae y 6araTo pasiB, OCKiIbKM
caMe BOHA € OCHOBHUM HOCI€EM THUX COIiOKYJIbTYPHUX
IIIHHOCTEU Ta YCTaHOBOK, HA OCHOBi AKUX TpPaHC(Op-
MYIOTbCA KOJIUIIHI Ta (OPMYIOThCA HOBi CycHmiJbHL
iHCTUTYTH.

HayxoBo 0OT'pyHT OBaHOI0 BBa)KAa€M O IO3HILiI0
T. T'apacumiBa 11010 3HAYEHHS I'POMAJCHKUX Opra-
HisaIlif y PO3BUTKY HEMOKPATHYHOTO CYCIIiJIbCTBA.
Hayxosensb crpaBeminBo 3a3Havae, 10 TaKi opraxi-
3amii BUKOHYIOTH POJIb II€BHOI aJIbTePHATUBY YMHHIHN
Baaji. IlikaBum € Te, 1110 TaKa aJlbTePHATUBHICTD, AK
IIpaBUJIO, He MIiCTHUTh O3HAK BIIKPUTOI KOH(POHTA-
1ii, T00TO, 3 OMHOTO OOKY 3abesmeuye cTabiIbHICTD,
a 3 iHITIOT0 — MOCTYNAJBHUX PYX CYCIIiILCTBA.

BaxivBuM € ycBioMIIeHHSA TOTO (haKTy, 1110 4acTO
B IIpoIeci MojepHisalii BiTUM3HIHOI IIPAaBOBOL CHC-
TeMHU iCHYIOTh CUTYallil, KOJX IeBHi cepu CyCIiib-
HOTO OYTTSA PEryJaoloThCd He Ha HaJeKHOMY piBHI,
a00 K 30BCIM 3aJIMITIAIOTLCA 1034 JEepPKaBHOKI yBa-
roi0. 3a TaKMX YMOB I'POMaJIChbKi opramisarmii, Bosoi-
0YX PiBHUMU pecypcaMu, 30KpeMa, (hiHaHCOBO-MaTe-
pianbHUMY, 3a0€3ME€UYIOTh ONTUMI3aIiio0 AiAIbHOCTI
comianpHUX iHcTuTyTiB. Cepen HuUX HAHMOiMbIIT 3HA-
YYIAMK B CHOTOIHIIIHIX YMOBax € 6JIarofiiHUIIbKA
JIisIbHICTD, MPOCBITHUIIBbKA 1 HAYKOBA POOOTH, HAJIA-
TOJKEeHHA MiKHADOJHMX 3B dA3KiB, HAJaHHS MiA-
TPUMKHU COI[iaJIbHO HE3aXUITIeHUM TPOMAIAHAM Ta
BHYTPIiITHKO epeMileHum ocodam [4, c. 15].

B cyuacumx ymoBax Bce Oinbimoi Baru HaOyBae
mpobeMaTHKA MPaB JIOAWHA, OCKLIbKY X HaJEKHA
peaJisarisa Ta eeKTUBHAH 3aXMCT € OCHOBHOIO 3aca-
J010 (PYHKIIIOHYBAHHS [JeMOKPATHYHOI [Jep:KaBU.
PeryntoBaHHA IMTaHb IPaB JIOAUHU MAa€ CKJIATHUN
i pisHOMaHITHUN XapaKTep, OCKIIbKHY y IeH IpoIec
3aJIyUeHi OpraHW Aep:KaBHOI BJIAAW Ta MiCIIEBOTO
CaMOBPANYBAHHS IIOPAJA i3 HAIiOHAJBHUMHU yCTa-
HOBAMH Ta TI'POMAIAHCHKUM CYCIILIBCTBOM, CYZOBi
i mpaBooxopouHi opranm Toifo. Cepex cy6’eKTiB
Hal[iOHAJbHUX IIPABO3AXUCHUX YCTAHOB VHiKaJbHE
Miclle 3aiiMalOTh NMpaBO3axXMCHi rpoMajichbKi opraHi-
3arii, AKki 3AifCHIOIOTH CBOIO AiAJLHICTHL Ha Micile-
BOMY, PerioHaJbHOMY, HAIliOHAJbHOMY a00 MisKHAa-
POIHOMY PiBHAX.

CraHOBJIEHHSA Ta PO3BUTOK IPABO3aXUCHOTO PYXY
B YKpaiHi — Ba:KJIUBUH (DAKTOP IJId TPOMALIHCHKOTO
CYCIILIBCTBA Ta JeMOKPATHUYHOI mep:xaBu. IIpaBosa-
XWCHi opraHisaiii 3aiMaTh OJHE 3 BAKJIMBUX MiCIlh
V TpaBoBi#i cucreMmi. 3aBIAKM iM 3a6e3MeUyeThCS
B3a€MOJIid ep:KaBy 3 'poMajdHaMu y chepi 3aXUCTy
IpaB JIIOJUHM, TAKOXK MiABUIIYETHCA PiBeHb IMPaBOL
KYJBTYPH V CYCIILJIBCTBI.

CrorofHi Hallla Jeps;KaBa Hajae BaKJMUBi COIi-
aJbHi, eKOHOMiUHi Ta iH. moCJyru rpoMajsgHaM,

3milicHoe 3axucT ixHix npaB. Ilpore, nep:xaBHi
oprauu, Oyayun oOMeXeHUMHE Y (piHAHCOBUX, JIOJ-
CbKWX, OpraHisamifiHMX uM IiHIIUX pecypcax He
3aBKIU MOMKYTh BUaCHO BUABUTHU Ta BUPIMIUTH yci
cycminbHi mpobaemu. Ile 3yMOBJIIOE CTBOPEHHS I'PO-
MaAgHAMM YU IOPUIUYHUME 0cO0aMU 3a BJIACHOIO
iminiaTmBol HeIepKaBHUX T'POMAJChKUX OpTraHi-
3amiit mua BupimenHA mpobieMm, AKi He BuUpimy-
I0ThCS JeP:KaBHUMU OpraHaMu. 3Bificu Mu 0aunuMo,
110 IPOMAajAChbKi opraHisamii HamiseHi mOTYy:XKHUM
MOTeHIiaJIoM aKyMYJIOBaHHA JIOACBKUX pecyp-
ciB, IPOAYKYBAaHHA OCHOBHMX HAIPAMKIB rpoma-
ISHCHKOI yuacTi B cycmiJbHOMY KuUTTi. BogHouac,
MOTPiOHO PO3yMiTH, HACKiIBbKM O ePeKTHUBHO He
(yHKImioHyBasiM TrpoMaAchbKi opramisamii, IxHiX
BJACHUX BYCUJb HENOCTATHHO [IJd IOKpallleHHA
cutyanii B fmep:kaBi. Ile moscHOEThCA THUM, IO
IOCHTH YacTo uepe3 Opak pecypciB Ta IOBHOBa-
JKeHb YacTUHY, 30KpeMa, y cdepi mpaBosaxucry
rpoMajicbKi opramisamii He B 3MO03i BupimmuT;
camocritmo. Tomy cepen HuX 6araTto BCTYIAIOTh
y miajor 3 mep:KaBHUMM OpraHaMu, ¥ IIOBHOBAajKe-
HUM 3 [IPaB JIOAWHY, OpraHaMy BHYTPIIlIHiX cIIpaB
TOIO. ¥ 3B’A3KY 3 UM JJd Mo0yL0BU e(DeKTUBHOL
MoOJeJi B3aeMomii mpaBo3aXmMCHUX OpraHisamii ta
TOJiITHYHUX iHCTUTYTiB He0O0XigHA OCTifiHA CIiBII-
pais Ta B3aeMHUM iHTepec.

Kinnesoro MeT010 B3a€MO/ii IpaBO3aXMCHUX OPTra-
Hisaliif i3 opranamu Jep:KaBy Ma€ CTATH YAOCKOHA-
JIEHHA CUCTEeMMU 3aXMCTY MpaB JIOAUHN. Baxkanso, 1110
3mificHeHHS Taxkoi B3aeMofil MoBMHHE BigOyBaTuCSA
Ha yMOBax piBHOTO MapTHEPCTBA, Jie KOMKeH IapTHED
MYCHUTb YCBiIOMJIIOBATH TOCSKHICTH IIOCTABJIEHUX
mijseit. BBa:kaemo, II0 OCHOBHY yBary Heob6XimHo
30Cepe;KyBaT Ha BIPOBAKEHHSA IMPaBO3aXUCHUX
HOPM Y TIOBCAKAEHHY pPOOOTY Iep:KaBHUX OpraHiB.
Bszaemonia rpomajchKMX OpraHisaimiii Ta Iep:KaB-
HUX OpPraHiB MOBMHHA I'PYHTYBATHUCI HA MPUHITAIIAX
B3a€MHO{ ITOBaru, IO [JO03BOJIIE 000M IapTHEPaM
nocATaTy MO3UTUBHUX Pe3yJbTaTiB, a TaAKOX pPiBHO-
MIPABHOCTI, IIPO30POCTi AiAJTHLHOCTI, YECHOCTI Ta Bi-
TIOBiJaIBLHOCTI.

Y IOmOBHEHHS IO IILOTO CJiJ BiZHECTH TBep-
mrenHa €. 3axapoBa, AKWI BBa)Ka€ IIPaBO3AXMCHI
oprasisarii TUIIOBUM IPOAYKTOM PO3BUHEHOTO T'DO-
MaJAHCBKOTO CYCIIJIBCTBA, TOJOBHOIO (DYHKIIi€IO
AKMX € KOHTPOJb HaJ OiAMM Jep:KaBHOTO amapary
110710 3a0e3MeUeHHs MPaB JIOAMHY Ta IPOMAaJIHUHA.
Ha nymMKy HAyKOBIA, TiAJIbHICTS TAKMUX OpraHisaIlii
CIPAMOBaHA Ha 3aXMCT JIOACLKOI ¢BOOOAM Ta IIpaBa
0c00H BiTLHO YIIPABJISATH BJIACHOIO J0JICI0 HE3ATIEHKHO
Bix nepsxaBu. Tak, OCHOBHOIO Mici€lo ITpaBO3axMCHOL
opramisarii aBTOp BBaXKa€ 3aXUCT IIPAB JIOTUHU BiJ
Jep:KaBu I BOAHOUAC CIPHUAHHI Jep:kaBi y sabesime-
YeHHi Ta 3aXUCTi IIpaB JIoguHY [5]. 3 HaBeIeHUX Mip-
KyBaHb, OUEBMIHOIO € Ba)KJMBIiCTh Ta HEOOXigHICTH
CIIiBIIpaIli MPaBO3aXWCHUX OPraHisaliil 3 Jep:KaBoio
y cdepi 3aXuMCTy IPaB JIOAUHN.
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BiTunsHaHuit m0CBix mOKasye, IO BiACYTHiCTH
B3a€MOJil TpOMaACbKUX OpraHisaiiii Mixk cobo Ta
3 Jep:KaBHMMU OpraHaM{ TaJbMyBaTHMe IIPOIIEC
PO3BUTKY T'POMaJIHCHKOTO CYCILILCTBA B YKpaiHi.
Tomy opieHTallid BIaJHUX CTPYKTYp Ha BUpillIeHHA
CYCILIBHO 3HAUYIIUX MPo0aeM, POPMYBaHHSA TYMKM
CYCIIiJIbCTBA MO0 AKTyaJbHUX AacIeKTiB TpoMaj-
CBKOTO JKWTTSA, 3BOPOTHiM B3B’S830K MiXK T'poMajsd-
HaMU Ta BJaJ0I0 IOTPEOYIOTH PO3POOKM HOBHUX MEXa-
Hi3MiB y3rom:KeHHA iHTepeciB Ta moTped pisHUX TPy
BILIMBY B cycuisbeTBi. Taka omrumisalris B3aemoil
Jep:KaBHUX OPraHiB Ta HeJep:KaBHUX I'POMAJACBhKUX
opramisaIiii cupusaTuMe AeMOKpaTu3alii, inrerparii
Ta KOHCOJIimaIii cycmigbcTBa.

Ha cTan peanizairii mpas Ta ¢Bo60/ TIOAMHIN BILIH-
Bae umMayo (paKTOpiB, mepemycim, me piBeHBL PO3-
BUTKY IeMOKpaTii B KpaiHi, IpaBoBOi KyJIbTyPH, I'PO-
MaASHCHKOI'0 CYCIiJIbCTBA, EKOHOMIUYHNHK cTaH. Yum
BUII[MMH € IIi IOKA3HUKY, TUM OLIbII 3aXUIEHIMH
MOYyBAIOThCA TpoMananu. [msa mobymoBu TieBOTO
MeXaHi3My 3axXHCTy IIpPaB JIOAWHWA B Jep:KaBi Haj-
3BUYANHO Ba)KJUBOIO € YYaCThb HEYPANOBUX IIPaBO-
3aXMCHMUX opraHisariii. Bonu Hesame:xHi Big ypano-
BUX iHCTUTYIi# Ta MyHiINIAJILHUX OPTaHiB, III0 A€
3MOTY BHSBUTH HEJOJIKH Ta IPAKTHYHI mpolbaeMu
peasrisarii i 3aXuCTy IIPaB JIOAUHY Y JepPiKaBi.

Crorogmi 0OaraTo mpaBO3axXMCHUX OpraHisaiiit
IpAaIio0Th HA MicIleBoMy ab0 HaI[iOHAJbLHOMY PiB-
HAX, JOMAaralouuch IIOBaru IMpaB JIOJUHU Y CBOIX
rpoMaziax Ta KpaiHax. ¥ IbOMY pas3i BOHEM MamTh
cIpaBy 37e0iIbIoro 3 MiclleBUMU OpraHaMU BJIAIH,
0 BifmoOBiZaroThL 3a 3a0e3meueHHA JOTPUMAHHA
IpaB JIOJUHY B MerKax IeBHOI 00JacTi uM Kpainu
sarasoM. Kpim 11boro, unMasto mpaBo3axuCHUX Opra-
Hisalliil mpaifloloTh Ha Mi’KHAPOZHOMY piBHi, 3Aii-
CHIOIOUM, HAIIPUKJIaJ, MOHITOPUHT CUTYaIlil B rajysi
IIpaB JIIOAVHY Ha perioHaJbHOMY ab0 MiKHAPOTHOMY
PiBHAX, IiC/IA YOTO HAIPABJIATHL iH(OPMAIiI0 IO
BiAmOBigHMX iHCTMTYIIiM i3 MpaB Jiogunu [6, c. 101].
3BHUUaiHO, IO AiAIbHICTh IPABO3aXMCHUX OPTaHisa-
il Mae CUPUATH BUPOOJCHHIO HAIOHAILHNX MeXa-
Hi3MiB BILIMBY HaA CHCTEMY B3aXWCTy IIpaB JIOAWHU.
TakuM MexaHi3MOM MOXKe CTaTH 3aJy4YeHHS Heyps-
JOBUX OpraHisaIfiii 1o Po3pobJeHHS Ta eKCIePTU3n
IPUUHATUX HOPMATWBHO-NIPABOBUX aKTiB y Mexax
MpOLIeyPU «KOHCYJbTATHBHOI'O CTATYCY» .

PoskprBatoun muUTaHHA BILIMBY I'POMaJIChKUX,
30KpeMa, IIPaBO3aXMCHUX OPraHisamiil HA CYCIiJIb-
CTBO JOI[iJIbHO BUOKPEMUTHU Te, [0 BOHU He3aJIeKHO
BijZl BUIiB Ta HAIPAMKIB CBOEI HisIbHOCTI BUKOHYIOTH
KinmpKa BaskauBux QyHKIiA. IlepepyciM, cayryorb
iHCTPYMEHTOM MJiA BUpIIIeHHA CKJAJAHUX COIiajib-
HUX 1pobseM, IWigBUIMYIOTh pPiBeHb I'POMAACHKOL
CaMOCBiZIOMOCTi, IIOKPAIYIOTh CUCTEMY KOHTPOJIIO 3a
TONITUUYHUM, eKOHOMIUHNM, KYJIbTYPHUM, IOPUIAY-

HUM Ta iHIIUMM HaIpAMKAMM IifJIbHOCTI KpaiHu.
Braikaemo, mo misa Hale(eKTHBHINIOrO (PyHKIIiO-
HyBaHHsA IIPABO3aXMCHUM OpraHisamiaM HeoOXimgHe
opramiuHe BKJIIOUEHHS [0 ITPOJOB:KEHHA Jep:KaBHOI
TMOJITUKY Y cepi 3aXucTy mpasa i cBOOOIM JIOAMHHI.
Besmnepeuno, a1 01511 IPOSYKTUBHOTO 3iiCHEHHS
pi3HOTO POy MiAJBHOCTI TaKMM OpraHisamiaM BaK-
JINBUM € «IIiIXOIIEHHSI» CBiTOBOT'O TOCBiIy.

BucaoBku. IligBogsaum micyMKyu HAIIOTO HOCJi-
IKeHHSA BiIMiTHMO, IO aKTHBHICTH T'POMAICHEUX
opragisairii € 0e33anepevHo0 03HAKOI POSBIHEHOTO
TPOMAIAHCHKOr0 CYCILJIBLCTBA, IIPABOBOI JeMOKpa-
TUYHOI Jep:KaBU, KA HAJEKHUM YMHOM 3a0e3meuye
i rapaHTye 3aXmCT IIPaB Ta CBOOOJ JIOAWHM i TpoMa-
nauauHa. IIpaBosaxmcHi opramisamii € 0co0JIMBUM
BUJOM TPOMAJICHKUX, 37e6iabIII0r0 HEMPUOYTKOBUX,
He3aJleKHUX BiJ JepikaBu 00 €THAHD (PisMUHUX 0Ci0,
KJIIOUOBOIO METOI0 HifJBbHOCTI AKMX € 3aXMCT IIPaB,
cBo0OJ Ta iHTepeciB JIOAUHY Y BCiX cdepax CyCIiab-
HOTO *KUTTA Ha TepUTOpil HaIIol fep:kaBu. [IpakTuka
CYCITLIBHOTO KUTTS JeMOHCTPYE, IT[0 CyYaCHUH mpa-
BOBaXMCHUM PyxX B YKpaini mepeOyBae Ha cTafii cBOro
PO3BUTKY. 3 OfHi€l CTOPOHM, TPABO3aXMCHUMHU Opra-
HiBaIlisiMu MOBEIEHO CBOIO CIPOMOKHICTH Ta JKHUT-
TEBY IiHHICTh Y MUTAHHIX 3aXUCTY I'POMAATHCHKOIO
CYCITiIbCTBA, a 3 iHITOI — BOHM MOTPEOYIOTH HAJIEHK-
HOI HiJTPUMKHM Ta IIIJTKOBUTOIL ZOBipH BiJ JepiKaBu Ta
CYCIiJILCTBA.

CyTHiCTb BUINEBUKJIATAEHOTO 3BOIUTHCA IO TOTO,
10 0a30BMM €JIeMEHTOM TPOMAAHCHKOTO CYCIIiNIb-
CTBa € CHCTeMa IIPABOBOTO 3aXUCTy JOAWHU. Tomy,
imeoJiorisg IPaBOBOTO 3aXMCTY IIOBUHHA HAOYTH 03HAK
3araJbHOHAIIIOHAJLHOL ifeoJiorii Ta HaJeXaTwm o
KJIIOUOBUX CHCTEMOYTBOPIOIOUMX ITIHHOCTEN IMpaBo-
BOI Iep:KaBH.
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Anorania

Mapxoeuw X. M. I'pomadcoki opraHisamii: imeoxo-
riYHO-IIPaBOBUIi BILIMB HA IPOMAJAHCBKE CYCITiJIBCTBO. —
Cratra.

CrarTa TpuUCBAUYEHA TEOPETHKO-IPABOBOMY AaHAJi3Y
(pyHKIiOHYBaHHSA TI'POMAACHKMX OpraHisaiiii B YKpaiHi.
Ocob1uBy yBary MpUAiIEHO HOCTiIMEHHIO i1e0JoriuyHoro
BILIVBY TPOMAJICHKIX OpPraHiszamiii Ha cycIiabeTBO. AKIIEH-
TYETHCA HA 3HAUHOMY IPAKTUYHOMY 3MicTi IpaBoBoi izeo-
Jorii B rpoMajchKiil mpakTuili. BoHa € OCHOBHUM HOCieM
IIPaBOBUX, COI[IOKYJIBTYPHUX I[IHHOCTEH Ta YCTaHOBOK, Ha
OCHOBi AKMX TPaHCHOPMYIOTHCA KOJUIIHI i (GOpMYyHOThCST
HOBi cycminbHi iHCcTHTYyTH. Harosomeno Ha Ba:KJIUBOCTI
BpiBHOBa)KEHHA BiHOCHMH Mi’K J€DP:KABOIO Ta COLIyMOM 3a
JOIIOMOT0I0 T'POMAAChKMX iHCTUTYIiM. Taki KOJIeKTHBHI
cy0’eKTH BUKOHYIOTh QYHKIIIT comliasbHOI B3a€MO/Iil, CIIpu-
Aour POPMYBAHHIO €IMHOTO COIiaJbHOTO IIPOCTOPY Ta
MO3UIII0HYBAHHIO YKpaiHU AK IPaBOBOI Jiep:KaBu. ¥ CTaTTi
HAJaHO O3HAUEHHS TI'POMAACHbKOI opramisailii, o6rpyHTO-
BaHO MeTy ii HiAMbHOCTI Ta imeosoriunuii BIINB Ha OYIb-
aki inmi yrpynyBanHsa. OCHOBHMIE 3MicT TOCTiKeHHS
CTAHOBUTDH 3aXVCT IIPAB Ta iHTEpeciB JIOJUHU INIPaBO3a-
XUCHUMU opraHizamigmu. Posrianyrto ixHi xapakTepHi
o3HaKW Ta (QYHKII B gep:kasi. IIpocTe:keHo B3aeMOi0
MPaBO3aXMCHUX OpraHisamiil i3 Jep:KaBHUMHU OpraHaMu,
KiHIIEBOIO METOIO AKOI € YOCKOHAJIEHHSA CUCTEMU 3aXWCTY
mpas aoaunau. [lizkpecieHo, 10 TaKa B3a€MOig Mae I'PYyH-
TyBaTUCA HA IPUHIINIIAX B3A€EMHOI ITOBAard, PiBHOIIPABHO-
cTi, MPO30POCTi, YecHOCTi Ta BiAmoBigzambHOCTI. 3’ICOBAHO
BILTMB 0araThox (JaKTOPiB HA CTAH peasisallii mpas Ta CBO-
6op soguunu. Ilepenycim, me piBeHb PO3BUTKY AeMOKpATii
B KpaiHi, MpaBoBOi KYJbTYpH, I'POMAAAHCHKOTO CYCIIiJIb-
CTBa, eKOHOMIiuHMI cTaH. UM BUIUMHU € IIi TIOKA3HUKH,
TUM OiJBII 3aXUIEHUMHU OUYBAIOTHCA rpoMagsHu. J[is
OLIBII TPOAYKTUBHOTO 3[iMCHEHHSA PiBHOTO DPOAY [ifsb-
HOCTi rPOMaJICbKMMH OpraHisaligM BasKJINBHUM € 3aII03U-
YyeHHs CBiTOBOTO IOCBixy. BeTaHOBIEHO, IO TPaBO3aXUCHI
opramisaiii € 0coOJUBUM BUIOM TPOMAACHKUX, 31e0iJTh-
IIOr0 HenpubYTKOBUX, He3aJeKHUX Bifl Jep:kaBu 00’e-
HaHb (isuuHux 0cib. KrouoBoo0 MeTo IXHbB0I AiAIbHOCTI
€ 3aXWCT IPaB, CBOOOJ Ta iHTepeCiB JM0AMHY ¥ BCix chepax
CYCILIBHOTO JKUTTA. J{0CTiIKeHOo, 110 aKTUBHICTh I'POMA/-
CBKUX Opraisaiiii € 0e33alepeyHol0 03HAKOI PO3BUHE-
HOT'O TPOMAASHCHKOTO CYCIiILCTBA, TPABOBOI IEMOKpATHY-
HOI Jiep:kaBu, fKa 3a0e3leuye i rapaHTye 3aXMCT IpaB Ta
cB0OOJ JIFOUHY i rPOMaIAHIHA.

Karouosi ciosa: TpoMagcbka opraHisallis, TpoMajsH-
CbKe CYCIILIBCTBO, IIPABOBA i1€0JI0TisA, FPOMA/IAHIH.

Summary

Markovych Kh. M. Public organizations: ideological
and legal influence on civil society. — Article.

The article is devoted to the theoretical and legal
analysis of the functioning of public organizations
in Ukraine. Special attention is paid to the study of
the ideological influence of public organizations on
society. Emphasis is placed on the effective practical
content of legal ideology in public practice. It is the
primary carrier of legal, socio-cultural values and
attitudes, based on which former social institutions are
transformed, and new ones are formed. The importance
of balancing relations between the state and society
with the help of public institutions is emphasized.
Such collective subjects perform the functions of social
interaction, contributing to forming a single social
space and positioning Ukraine as a legal state. The
article defines a public organization and substantiates
the purpose of its activity and ideological influence
on other groups. The main content of the study is
the protection of human rights and interests by
human rights organizations. Their characteristic
features and functions in the state are considered.
The interaction of human rights organizations with
state bodies, the ultimate goal of which is to improve
the human rights protection system, is traced. It was
emphasized that such interaction should be based on
mutual respect, equality, transparency, honesty, and
responsibility. The influence of many factors on the
state of realization of human rights and freedoms has
been clarified. First, it is the level of development of
democracy in the country, legal culture, civil society,
and economic condition. The higher these indicators
are, the more protected citizens feel. Borrowing
world experience is essential for public organizations
to carry out various activities more productively. It
has been established that human rights organizations
are a particular type of public, primarily non-profit,
independent from the state united natural persons.
The fundamental goal of their activity is the protection
of human rights, freedoms, and interests in all spheres
of public life. It has been studied that the activity
of public organizations is an unmistakable sign of a
developed civil society and a legal democratic state,
which ensures and guarantees the protection of the
rights and freedoms of a person and a citizen.

Key words: public organization, civil society, legal
ideology, citizen.
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Yrpaincvrozo nayro6o-0ocai0Hoz0 incmumymy cneyialbHoi mexHiKu ma cydosux excnepmus

Cayncou Oesnexu Yrpainu

ITPABOBI IITACTABH AJ14 OBMEREHHA ITPAB I OCHOBHUX CBOBO/, IIOJWUHHI
B YMOBAX BOCHHOI'O CTAHY

ITocranoBka mpoo6aemu. 24 mororo 2022 p. Ykpa-
iHa mocraja mepes HOBUMU BUKJIHKAME i BIepIIe
ONMMHWJIACT B YMOBaX BOEHHOTO CTaHy, SKHH PO3-
IIOBCIOAMBCA Ha BCIO TEPUTOPiio Aep:KkaBu. B ymoBax
BOEHHOT'O CTaHy B3HAYHO 3MiHMBCA IIPOIEC 3filic-
HeHHA KPHUMIiHAJIHHOTO IPOBAIKEHHS, 3aKOHOIAB-
meM 0yJ0 TNPUUHATO HUBKY HOPMATHUBHUX AaKTiB,
AKAMU 3MiHEHO IPOIeAYPY HIPUTATHEHHS 0cO0U [0
KPUMiHAIBHOI BifIIOBiAIBHOCTI Ta BBEJEHO HOPMHU,
AKi HOCATH IPaBOOOMEIKYBaIbHUI XapaKTep AJIs IPo-
magaH. OkpiM cdepu KpUMiHAIBHOIO TPOBAIKEHHSA
0yJI0 MPUHHATO 3aKOHOJABUI aKTH, AKi 00MEXKYIOThH
IpaBa Ta OCHOBOIIOJIOKHI cBOOOAM JMIOAWHU B YMO-
BaxX BOEHHOTO cTaHy. MoBa #ifie mpo IpaBo BiJIbLHOTO
mepecyBaHHsd, 30KpeMa, B Iepiof il KOMeHJaHTChKOL
TOIVHU, IIPaBO 3[iMCHIOBATH Bil€03aIlNC, 3aJIUIIATH
Micile Tpo:KUBAHHA 0e3 M03BOJIYy TEPUTOPiaTbHOIO
IEHTPY KOMILIEKTYBAHHS Ta COIIAJbHOI MiATPUMKH,
mpaBo Ha mpaifo Toio. OT:Ke, MOMKHA KOHCTATy-
BaTH, II0 3 BBEJEHHAM B YKpaiHi BOEHHOTO CTaHY
00MesKeHHS IIPaB i OCHOBHUX CBOOO/ JIOAUHM Binby-
Ba€ThCA I[OHAMMEHINIe B IBOX HANMPAMKAX — 3araJib-
HOMY — CTOCYETBhCS KOMKHOTO I'DOMaAsSHMHA YKpa-
iHM, mpolecyasbHOMY — CTOCYEThCA THX 0Ci0, AKi
3anmyueHi 10 cepy KPUMiHATIHLHOTO MPOBAIKEHHSA
i B ymMOoBaxX BOEHHOTO CTaHy Ha HHX HaKJaJalOThCS
IomaTKoBi oOMe:keHHs. B mporeci mocaimxeHHs
OLIBII eTalbHO 3YIUHUMOCS HA IUX HAIPAMKAX Ta
00T'PYHTYEMO BUILICHHS CaMe INX I0JI0MKeHb.

Ananis ocrannix gocaimkens i myomikamnii. Coin
KOHCTATYBATH, III0 HAYKOBI IpaIli 3 03HaUeHOi mpo-
OJeMaTHKY He II0B’S3aHi BMKJIIOUHO i3 ITOYATKOM
ImoBHOMAcIaTabuoro Bropruenusa 24 aororo. ITouu-
Hatoun 3 2014 p. HAYKOBII JOCTiIKYBaTIH 0COOIUBUIHA
[IPABOBUI DEXUM — y paiioHi IpPOBeJeHHA aHTUTE-
popuctuunoi omeparii [1; 2]. Oxpemi opranisairiii-
HO-IIPaBOBI MeXaHi3MM OOMEXKeHHS OCHOBHHUX IIPaB
i cBOOO JIIOAUHY i rPOMaAIHAHA 34 3aKOHOAABCTBOM
Yxpaiuu pocrimxysas I.M. Ilpois [3]. IIpobaemu
o0MesKeHHs IIpaB i cBoOO MIOAWHYU B YMOBaxX Aii cire-
IiaJIbHOTO IIPABOBOTO DEKUMY CTAIM IIPEIMETOM
HaykoBoro momyky P.I. Menxsauxk Ta T.I1. Yy6ko [4].
Teopernunuil i TPaKTUYHUIN acIeKTH OOMEKEeHHS

© M. I. MaeTuuii, 2022

mpaB i ¢cBOOOJ JIOAWHY B CYUacCHUX YMOBaX aHAIi3y-
BaB KOJIGKTUB aBTOpiB Ha voii i3 A.M. Mepuuk [5].
OKpeMo CJTi/1 3a3HAYNTH IIPO I PYHTOBHY IIPAITI0 KOJIEK-
THBY aBTODPiB, B AKill HaZaHO HAYKOBO-TIPAKTUUHUI
KomenTap Pozginy IX-1 Kpuminanpaoro mporecy-
aJBHOTO KofleKcy YKpainu: OcobImBuUil peskuM I0Cy-
TOBOTO PO3CJIiYBaHHSA, CYLOBOTO PO3TJIALY B YMOBaX
BOEHHOT0, HAJ3BMYAMHOIO cTaHy ab0 y paiioHi mpo-
BeJIeHHS AHTUTEPOPUCTHYHOI omepalii uu 3axomiB
i3 3abesmeueHHs HaliOHAJBbHOI 0e3leKu i 06opoHU,
Bifciui i cTpumyBanHs 30poiiHOi arpecii Pocifichkoi
®Peneparrii Ta/abo iHIIKX Aep:KaB IpoTH Y Kpainu [6].
B. Muxaiinenko smificHuIa TOCTiIKeHHA TPOOIeM-
HUX IIUTAHb YYaCTi miJ03pI0BaHOro, 06BUHYBAUEHOT'O
V KPUMiHAJBHOMY NPOBAIKEeHHI B YMOBAaX BOEHHOI'O
crany [7]. Anajis ocraHHIX HOCTif:KeHDb i myOmiKa-
Ii# CBiguUMTH MpPO BHifiCHEHHS BEJWKOI KiJTbKOCTi
IocHim:KeHb o3HAuYeHOI mpoOiemaTukKu. BopHouac,
BPaxXoOBYIOUY ITOCTifHI 3MiHM 10 3aKOHOJABCTBA, BOHA
moTpedye HOBOTO HAYKOBOTO HMOMIYKY. Tak, 30KpeMa,
BapTO DO3TIAHYTH fAK «3arajbHUM» acIeKT, TakK
i KpuMiHAMBHUI TPOIlECYaNTbHUI aCTIEKT 00MesKeHH
IpaB i OCHOBHUX CBOOO JIIOAMHU B YMOBAX BOEHHOI'O
crany. Ile came crocyeThed i JOCTiIMKeHHA TPABOBUX
migcraB. IIpomoHyeThCA PO3AIMUTH IIi migcTaBM Ha
«3arajibHi» i mporecyasibHi.

Mertor0 cTATTi € TOCTiIKeHHA MPaBOBUX IIiicTaB
Iy 00Me:KeHHS IpaB i OCHOBHMX CBOOOJ JIIOAUHU
B YMOBax BOEHHOT'O CTaHy.

Buknag ocHoBHOro Marepiandy. 3aKOHOJaBellb
BU3HAUA€ BOEHHUH CTaH AK OCOOJMBUI IIPABOBUII
PEeKUM, 1[0 BBONUTLCA B YKpaiHmi abo B OKpeMux
ii micmeBocTsAX y pasi 30porHOI arpecii um 3arposu
Hamajxy, He0e3meKM [OepKaBHI  Hesale:KHOCTL
Yxpainu, ii TepuropiasbHiil mimicHocTi Ta mepen-
fauac HaJaHHSA BiJUOBIZHMM oOpraHam ep:KaBHOI
BJIaAM, BifICbKOBOMY KOMAHAYBAaHHIO, BiliCBKOBUM
agMiHicTpaIiAM Ta OpraHaM MiCI[eBOTO CaMOBDPALY-
BaHHA MOBHOBAKEHb, HEOOXiTHUX /1A BigBepHEHHS
3arposu, Bigciui 30poiinoi arpecii Ta 3abesmeueHHs
HaIliOHaNbHOI 0esmeKu, YCYHEHHS 3arpo3u Hebes-
IeKU Jep:KaBHiN HesasnexHoCTi YKpainu, ii Tepu-
TOpiaJbHIN IiMTicHOCTI, a TAKOK THMUYACOBE, 3YMOB-
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JIeHe 3arpo3010, 00MeKeHHSA KOHCTUTYI[IMHUX IIpaB
i cBOOO JIIOAMHY i rpOMafIHNHA Ta IPAB i 3aKOHHUX
iHTepeciB OPUAUUHNX 0Ci0 i3 3a3HAUEHHAM CTPOKY
mii mux obme:xens [8]. IluroBama medimimia Oyia
HagaHa 3akoHogasieM y 2015 p. i sanumuaacsa duH-
HOI0 3 TIOYATKOM IIOBHOMACIITA0HOTO BTOPTHEHH.
fIx Bu3HAUeHO, O0MEKEHHA KOHCTUTYIIMHUX IIpaB
i cBOOO JIFOAUMHY i rpOMafIHNHA Ta IPAB i 3aKOHHUX
iHTepeciB OPUAMYHUX 0Ci0 € CKJIATOBOI0 YACTHHOIO
mii mporo oco0JMBOTO MPABOBOTO pekuMmy. I dak-
TUYHO NepuLol0 NPasosor nidcmasor ix 00MeHeHHs
gucmynae ¢paxm egedenns 60eHH020 cmany. [lopa-
JOK BBeJEHHS BOEHHOT'O CTAHY BUBHAYAETHCH CT. D
3akonoM Ykpaiuu «IIpo mpaBoBuii peskuM BOEHHOTO
CTaHy» i mpemacTaBiisae co00I0 Mianii pas i, aKi mepe-
IYIOTb BBEJIEHHIO BOEHHOT'O CTAHY i 00MeKeHHIO IIpaB
ta ¢cBO0OA oci0. KiHIeBuM eTamoMm € OnpuIiOfHEHHSA
VYragy IIpesugenTa YKpainu pasoM i3 3aK0OHOM IIOJ0
3aTBEPAKEeHHS Takoro ykasy IIpesuaenta YKpainu
ta HabpaHHa unHHOCTi [8].

fx sasHauaeThed B I. 5 u. 1 cT. 5 3akoHy YEKpa-
inu «IIpo nmpaBoBUl peKUM BOEHHOT'O CTaHY », B YKasi
IIpesunenTa YKpainu Mpo BBeJleHHA BOEHHOT'O CTaHy
Mae 3a3HAUATHCA BUUEPIHUN TepeiK KOHCTUTY-
MiAHKUX TpaB i ¢BOOOA JIOAUHM i TpOMafAHMHA, AKi
THUMYaCOBO O0MEXKYIOThCSI V 3B 3Ky 3 BBeJEeHHAM
BOEHHOTO CTAHY i3 3a3HAUEHHIM CTPOKY Aii mx oOMe-
JKeHb, a TAKOXK TUMUYACOBi 00Me:KeHHs IpaB i 3aKOH-
HUX iHTepeciB OpuAWYHUX OCi0 i3 3a3HAUEHHAM
CTPOKY fii mux o0MexeHb. Tak, 3BepHEHHSA 10 YKa3y
ITpesunenTa Yrpainu Ne 64/2022 Bix 24.02.2022 p.
«IIpo BBeJieHHSA BOEHHOI'O CTaHy B YKpaiHi» I03BO-
JIs€ BUBHAUWUTH, IO «MOMKYTh O0OMEKYyBaTHCSA KOH-
CTUTYIIIMIHI IpaBa i cBoOOA JIOAUHY i TpOMaIIHIHA,
mepenbaueni crarramu 30 — 34, 38, 39, 41 — 44, 53
Komcrurymii Yipainm, a Tako:X BBOJUTHCA THMUA-
coBi oOMe:keHHS IpaB i 3aKOHHUX iHTepeciB iopu-
IUYHEX 0ci0 B Mexkax Ta obcsasi, 1o HeoOXimui gasd
3a0esmeyeHHA MOMKJIMBOCTI 3ampoOBaIKeHHA Ta
3MiMICHEHHS 3aXOJiB IIPABOBOTO PEKHUMY BOEHHOTO
crafy...» [9]. Omre, MoKeMO BUSHAUUTHU Opyey npa-
608y nidcmasy 014 00MeNeHHA NPA6 i OCHOBHUX C60-
000 1100UHU 6 YMOBAX B0EHHO020 CMAHY — 6USHAYEHHA
ix KoHKpemHO020 nepeniky Yrasom Ilpesudenma
Yrpainu.

CtocoBHO (hisMUHUX 0Ci6 MOMKEMO KOHCTATYBATH,
0 Hapasi MOKYTh O6yTH 00Me:KeHi HaCTYIHi IpaBa
Ta cBoOOAM:

— IIPaBO Ha HEJJOTOPKAHHICTD KUTJIA;

— IpaBO HA TAEMHUIIIO JUCTYBAHHA, TeJe(OHHUX
po3MOoB, TejerpadHoi Ta iHIoI KOpeCcIoHAeHITii;

— IpaBO Ha HEBTPYYAHHA B ocobmcTe i cimeiine
KUTTS;

— cBoOOZa TepecyBaHHS, BiIbHUU BuOip Micisa
MPOKMBAHHA, MPaBO BLJIBHO 3aJUINATH TEPUTOPIiIO
Yrpainm;

— IpaBo Ha CBOOOJY NYMKM i cloBa, Ha BiibHE
BUPAaKEeHHA CBOIX MOTJIAIB i TepEKOHAHB;

— IpaBo OpaTy yuacThb B YIPABIiHHI TepKaBHUMU
CIpaBaM’, Y BCEYKpPaiHCBKOMY Ta MicieBux pede-
peHIyMax, BiTbHO 00upaTy i 6yT 06paHMMu 10 Opra-
HiB Iep:KaBHOI BJIa 1 Ta OPTaHiB MiCIIEBOTO CAMOBPSI-
IyBaHH,;

— IIpaBo 30MpaTHUCA MUPHO, 6e3 30poi i mpoBoAUTH;
300pH1, MiTHHTH, IIOXO/H i IeMOHCTpAIIii;

— IIPaBO BOJIOMiTH, KOPUCTYBATHUCSA i pO3IOPAIKA-
THCSA CBOEIO BJIACHICTIO, Pe3yJIbTaTaAMU CBOEI iHTE IeK-
TyaJIbHOI, TBOPUOI MifIBLHOCTI;

— IIPaBO HA IiIPUEMHUIIBKY TiANbHICTD;

— IIpPaBO HAa IIPAIIio;

— IIPaBO HA CTPAMK;

— IIpaBO Ha OCBITY.

Oxpewmi i3 3a3HaUEHUX TTPAB MAIOTh CBOE BTiJIEHHS
TakoX vy KpuMinaibHOMY IpoliecyaJbHOMY KOZeKci
Yxpainu (mami — KIIK VYxpaimm). Tak, y crartax
12, 14, 15, 16 KIIK Vkpainu 3asHaueHi mpasa, IIo
MOXKYTb OyTH oOMeKeHi mij uac 3AificCHeHHA KPUMi-
HaJIbHOTO TpoBaKeHHA. IlikaBo KoHCTATyBaTH, 1110
o0MeKeHHA IIpaBa HA HEJTOTOPKAHHICTH JKUTJIA U
iHITIOrO BOJIOZiHHSA 0CO0M, TAEMHMITIO CIIIKYBAHHI,
HEeBTPYYaHHS y IPHUBATHE JKUTTS BigOyBamocsa Iif
yac KPHUMiHAJBHOTO IIPOBAKEHHSA i MO0 BBeJEeHHS
BO€HHOr0 cTamy. Hapasi 10 KpuMiHAJIbHUX IIPOIIe-
CyaJbHNX O0MEXKeHb JOJANMCS O0OME:KeHHS IpaB Ta
¢B00OJ Ha Uac Jii BOGHHOTO CTaHYy.

HayxoBui mig uvac mocuim:keHHS KOHCTUTYIIiH-
HUX TIIOJIOKEHDb, AKi pPerjIaMeHTYTh O0Me:KeHHS
TpaB oci0 Ha mepiof Ail 0cO0JIMBUX IPABOBUX PEIKU-
MiB, IPOIOHYIOTH BKa3aHi 00MEKeHHS HMOALINTH Ha
Taki Kareropii: o6Me:KeHHS OCHOBHMX IIpaB i CBO-
001 B yMOBax 0COOJIMBUX NMPABOBUX PEKMMIB, 0OMe-
JKeHHS OCHOBHUX IIPaB i ¢BOOO y MerKaX KpPUMiHAJb-
HOTO IpoIiecy, 00Me:KeHHs OCHOBHMX IIpaB i ¢BOOO,
y Bubopuomy mporreci [3, ¢. 382-383].

BbOauaeTned, mio ciifg moroguTHCS i3 3ampoIro-
HOBaHOI KJacu(ikraiiero. Bogmouac, Ha Harme
IMepeKOHAaHHdI, B YMOBAX ITOBHOMACIITAOHOI BifiHU
o0Me:KeHHA OCHOBHHUX IIpaB i ¢B0OOA y BHOOpPUOMY
TpoIieci He CTBOPIOIOTH OKPEMOi IpyIIu oOMeKeHb i Ha
TpeCTaBISg0Th coboto inTepec. Tak camo, mpaBo Ha
CTpaiiKk He € TUM ITPABOM, OOMEKEHHS AKOTO 33 YMOB
BOEHHOTO CTaHy, MAa€ Ba:KJIVBe 3HAUCHHS JJII TpOMa-
naH Yrpainu. OTiKe, HAMU IPOIOHYETHCA BUALIUTH
IBi rpynu o0MeKeHb IIpaB Ta ¢BOOOJ JIOAUHU B YMO-
BaxX BOEHHOTO CTaHy — 3arajbHi 00Me:KeHHS (CTOCY-
I0TBCA BCiX (i3MUHMX Ta IOPUINUYHUX 0Ci) Ta Kpu-
MiHaJbHI mpoIecyalbHi oOMe:KeHHS (peaTi3yioThesa
B paMKax KPUMiHAJBHOTO IPOBAKEHH). 3asHaue-
HUI YMOBUBIiZI Ma€ CBOIO CHMJIY BUKJIOUHO Ha Yac il
BOEHHOTO CTaHy Ha BCifi TepuTopil YKpaiHu, KOJu
OKpeMi i3 mpaB, II[0 MOXKYTh OyTH OOMe:KeHi Bimmo-
BizHO M0 YKasy IIpesumenTa Yrpainu Ne 64,/2022 Bif
24.02.2022 p., Ha HAII TIOTJIS], He MAalOTh CBOEI pea-
Jisarrii i HeoOXigHOCTI y cBOI# peasisarrii.

BpaxoByroun o0Me:xeHHU 00CAT AOCTiIKeHHA,
He BUAAETHCA 34 MOMKJINBE PO3TIAAHYTH Bci oOMe-
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JKeHHA IpaB Ta CBOOO JIOAMHU B YMOBAaX BOEHHOTO
CTaHy, a TaKO IifcTaBM IHX oOMe:xeHb. OTiKe,
IPOMOHYEMO 3YIMHUTHCA HA KPUMiHAJbHUX IIPO-
ImecyalbHNX OOME:KeHHAX IIpaB Ta cBoOOx ocid Ha
mepion BoeHHOTO cTany. 1 BuUBHAUEHHSA TPABOBUX
MifCTaB KPUMiHAJBHUX IIPOIECYATbHUX 00MEKeHb
caig seepuytucd no KIIK Yrpainu. 3 24 ioToro gisa
3a0esmeueHHs e(EeKTUBHOCTI BMiHiCHEHHS KPUMi-
HAJBHOT'O IIPOBAI/KEHHSI B YMOBAX BOEHHOT'O CTAHY
BepxosHoio Pagoro YKpainu 0ysio IpuiiHATO HUBKY
3akoniB YKpainm, SKUM BHECEHO 3MiHHU Ta JOIOB-
HEHHS [0 KPMMiHAJBHOT'O IIPOIECYaJbHOTO 3aKOo-
HOZABCTBA YKpaiHM B YaCTWHI omTMMisaIii moBHO-
BajKe€Hb CJIiUOr0, IIPOKYpoOpa, CJHig4oro Cymmi,
KepiBHUKA OpPTaHy IPOKYpaTypH Iif yac 3ilicHeHHA
JTOCYIOBOTO PO3CHiyBaHHSA B YMOBAaxX BBeJEHHS
B YKpaini abo okpemux ii mMicieBoCTAX BOEHHOTO,
HAJ3BUYAMHOTO CTaHy, MPOBEJEHHSA AHTHUTEPOPHUC-
TUYHOI omepalii um 3axomiB i3 3abe3meueHHs HAIIi-
oHaJbHOI Oesmeku i obopomm, Bigciui i cTpumy-
BaHHA 30poiiHOi arpecii Pocifickkoi @Pepeparii Ta/
abo iHIKX Jep:KaB IPOTH YKpainu. 3aK0HOZABIEM
0yJI0 CTBOPEHO HOBi HOPMU, a TAaKOMK OMOBHEHO
ynaHi HopMu. B Kogerci micturhes Posgpin I1X-1
«Oco0MMBUIT PEKUM [OCYZOBOTO POBCIiJyBaHHS,
CYIOBOTO POBTJIALY B YMOBaX BOEHHOTO CTaHY»,
SAKWH BU3HAUAE MOPANOK 3iliICHEHHA KPUMiHAJb-
HOTO IPOBAI:KEeHHSA B YMOBAX BOEHHOTO CTaHY, Bij-
HOBJIEHHA BTpaueHUX MaTepiajiB KpHUMiHAJIbHOTO
IPOBAIKEHHA B YMOBaX BOEHHOTO CTaHy, CKacy-
BaHHA B3amobiKHOTO B3ax0[y [OJAA TNPOXOIKeHHSA
BiliCbKOBOI CJIYy:K0H 3a IPHU30BOM IIiJ yac Mo0Oimiza-
mii, Ha ocoOsmBHi mepiox abo 3MiHa 3am00iKHOTO
3axX0Jy 3 iHIIKX IIiCTaB Ta iHIII MOJIOMKeHH.

IIna Bu3HAUeHHA KOHKPETHOTO IEPeNiKy KpuMi-
HAJbHUX IIPOIECYaTbHUX 00MEKeHb IIPaB Ta CBOOOS
oci6 caix meransuHo BuBunMTH HOpMHu KIIK Ykpaimm.
Bb6auaerncd, 110 10 TaKUX 00MeXKeHb MOJKHA BifHe-
CTH HACTYIITHI:

— CTPOKM BUKOHAHHSA KDPUMIiHAJIBHUX IIPOIECY-
AJIBHUX Jifl MOKYTE OyTH 3MiHEeHi y BUTagKax, KOJIu
BiCyTHS 00’€KTMBHA MOMKJWBICTH IX BUKOHAHHA
y BU3HAUeHI 3aKOHOM CTPOKM. B Takmx curyamidax
CTPOK IX BUMHEHHS BU3HAUYAETLCA AK HEBIIKJIAJHWI,
aje He misHime HixK depes 15 mHiB micia mpumu-
HEHHA Y1 CKAaCyBaHHA BOCHHOTO cTaHy. BbauaeTnes,
IO IIUTOBAHE MOJIOKEHHA 3HAUHUM UMHOM BILIWBAE
Ha IIpaBa 0co0M y KpUMiHAJIHHOMY TIpoBamKenHi. [lo
MpUKJIaAY, iHpopMaIllia mpo IpUuHHATTA 3aABY Haa-
€TBCA CALTINM a00 TPOKYPOPOM 3asIBHUKY V CTPOK
He OijbIlle I’STH THIB 3 MOMEHTY IIOJAHHS 3aiBH.
3a uaciB BO€HHOTO CTaHy HajaHHA i€l imdopmarii
MOKe OyTH Yy HeBU3HAUEHUH CTPOK, IO 3BiCHO BILIH-
Ba€ Ha IpollecyaJbHUH cTaTyC 3aABHUKA i 110r0 03HAa-
MOMJIEHHS i3 MaTepiajaMu KPHUMiHAJbHOI'O IIPOBa-
T KEHHT;

— 0co0y Moxke OyTH 3aTpUMaHO 0e3 yXBaJu CJi-
yoro cyani. IIpy oMy CTPOK TpMMAaHHA IIiJ Bap-

TOI0 MOKe IPOJOBIKYBATHICA HEOJHOPA30BO B MeKaX
CTPOKY JOCYZOBOIO PO3CaigyBaHHSI. MOMKINBICTD
HEOJHOPA30BOTO IPOAOBKEHHSI CTPOKY TPUMAHHS
il BApTOI0, HA HAIlle IePEeKOHAHHS, 3HAUHNM YNHOM
obmexxye mpaBa ocobu. Ha wac BoeHHOTO craHy Ieit
KPOK B3aKOHOJABISA BHUIIPABIOBYETHCA BiICYTHICTIO
TOCTYIIY IO CJIiAUOTO CyAAl a00 CKJIAAHICTIO JOCTYIY
IO CYyZIOBOTO KOHTPOJIIO;

— aBTOMAaTHYHE IIPOJOBMKEHHS B3amo0iKHOI0
3axX0[ly V BUIVIAAI TPMMAaHHA IIi BapTol y pasi
HEeMOJKJIMBOCTi IIPOBEJEHHS IIiTOTOBYOIO CYZOBOI'O
sacimanna. Ilpu 1mbomMy Takuii 3amoOiKHMI 3axif
OyZe IIPONOB:KEHMM [0 BHUpIIIEHHA BiAMOBiZHOTO
MUTAHHS Y MiATOTOBYOMY CYAOBOMY 3acigaHHi, aje
He OinpIme HiXK Ha ABa Micami. B6auaeTbes, 1o Take
aBTOMATHUYHE IPOAOBKEHH Aii 3am00iKHOT0 3aX01y
0e3 3/iliCHeHHA CYyJOBOT'0 KOHTPOJIIO 3HAUHUM YNHOM
TOPYIIIye IIPOIleCyatbHI ImpaBa ocodu i odmexye ii
IpaBa Iif vac 3mifiCHEHHA KPUMiHAJBHOTO IIPOBAa-
I'KeHHSA B YMOBaAX BOEHHOTO cTaHy. BogHouac, mpu-
YMHYU TaKOT0 3aKOHOJABUOTO KPOKY Oy BU3HAUEHi
HaMU BHUIIE;

— aBTOMATHYHE MPOJOBKEHHA TPUMAHHA IIif
BapTOI0 V BUIMANKAX, KOJIU 3aKiHUYETHCA CTPOK il
VXBaJM CYyIoy Ta HEMOMKJIWBO BAINCHUTH POBTIIAL
CYIOM I[bOTO IUTAHHA — Iel 3amo0iKHII 3axiy BBa-
JKAETHCS IPOJOBKEHNM J0 BUPIiMIeHHS BiIIOBiIHOTO
IUTAHHS CYJOM, ajie He OLIbINe HiXK Ha ABa MicAIlli.
3po3yMiso, 10 IUTOBaHE 3aKOHOAABUE ITOJIOMKEHHS
BiHOCUTBCA [0 IepesiueHNX BUINE i MOACHIOETHCS
TUMU CAMUM IIPUUNHAME;

— HEMOXKJIMBICTH 3[[ilicCHEHHA ITPOBaI?KeHHA B CYy i
TIePIIOoi iHCTAaHIII] ITT0/10 3JI0YMHIB, 38 BUMHEHHA SKUX
mepefOaueHo qoBiuHe M030aBJeHHS BOJI, CYyJOM IPH-
CXHUX. B yMOBaxX BOEHHOTO CTaHY 3aKOHOJABEIlH
BOauae 3a HEMOKJINBE CKINKAHHSA CYy IPUCIIKHUX,
CTBOPEHHSA « PUBUKY» IJIA IPOMAIIH i BiIMOBIAETHC
BiJ Takol MOZeJIi CyZOBOIO PO3IVIANY Ha Iepiof mii
ocobsimBoro pe:kumy. Ha Hamr morsisan, 1me oOMe:xye
mpaBa oco0u uepes Te, 170 0coba, I0A0 AKO0I PO3TII-
TAEThCS CIIPaBa IMOA0 3MOUMHY, 38 BUMHEHHA SKOTO
mepef0aueHo IOBiuHe I030aBJEHHS BOJi, He MOKe
obupaT SKMM CKJAZOM CyAy OyAe 3miHICHIOBATHCS
MIPOBAIKEeHHSA — KOJIETiaJbHO CYJOM Y CKJaIi TPhOX
CYAIiB a00 CyJOM IPUCIKHIX

— yYacTh BaXMCHMKA Yy MPOIECYAJbHUX Tisx
3a0esmeuyeThesa JAisHaBaueM, CaigumM, a y pasi
HEMOJKJIMBOCTi IBKM 3aXMCHUKA — i3 3aCTOCYBAaHHAM
TeXHiYHUX 3ac00iB (Bimeo-, ayaio3B’A3Ky) muia 3abes-
TMeUeHHd JUCTAHITINHOI yuacTi 3aXMCHUKA. 3 OMHOTO
00Ky — 3acToCyBaHHS BiZieo-, aymiosB’sa3Ky B yMoO-
Bax BeJeHHS aKTUBHUX O0MOBUX il € UM He €TUHUM
cmoco0oM 3a0e3IeunTH 0co0y IPABOBOIO AOIOMOTOIO
3axXHUCHUKA. 3 iHIoro — AK ocoba, I0L0 AKOI 3ailic-
HIOEThCA TPOBAJKEHHA, Mae Y3TOAKYBaTH JiHiIO
3aXMCTy i3 3aXMCHUKOM, AK Mae 3abe3ImeuyBaTHCs
ix KoH(imeHIiliHe cOiTKyBaHHA, AKi 3aco0u Bifeo-,
ayZniosB’sa3Ky MalOTh 3aCTOCOBYBATHCS — 3arajibHO-
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IIpukapnamcvruil PUOULHUIL BiCHUK

JOOCTYIHI um 3 obme:keHuM goctymom? Ili muramma
Hapasi sanumimaiTheA 0e3 Bimmosigi. BigcyTmicTh
BiITIOBi/i HA HUX TOPOJKYE 0OMEKEeHHS IPAaB Ta CBO-
0on ocoOm mif uac KPMMiHAJIHHOTO IPOBAMKEHHI.
Honamo, 110, HaA Hallle IIepeKOHAaHHA, B IHOMY
BUIAJKY, MOKe HTHCA He TIIBKY PO iX 00MeKeHHd,
aJie 1 mpo mopyIeHHs (Bci mepesiueHi BuIlle HOPMHU
sakpimieni y cr. 615 KIIK Yxpaiun);

— 3a OKpeMuMH cKJagamu 3j04unHiB (109-114-1,
258-258-5, 260, 261, 437-442 KpuminaanHOTO
KOJeKCy YKpaium) chaigumii cynms, cyA IpH IOCTa-
HOBJIEHHI YXBaJi IIPO 3aCTOCYBaHHA 3amo0iKHOTO
3axX0[ly Y BUTJVIAMALI TPUMaHHA IIiJ] BApTOI0, Ma€ IPaBo
He Bu3HAUMTH Po3Mip 3acraBu (4. 4 cr. 183 KIIK
Yxpainm). BOauaerbcs, IO TAKUM ITOJOKEHHAM
00MeKYIOThCA IIpaBa MiJ03PIOBAHOI 0cOo0MW IOZO
BHECEHHS 3aCTaBU AK aJIbTePHATUBYU TPUMAHHA IIif
BapToio. DaKTUUHO 3a TTepesiueHUMU CKJIaJaMu Ipa-
BOIIOPYINIEHh BCTAHOBJIIOETHCA 0Oe3aTbTepHATHBHE
TPUMaHHS IIiJi BApTOIO, IO IMOPYIIYE ITOJOKEHHS
Konsenrrii mpo 3aXuCT mIpaB JIOTUHA i 0CHOBOIIOJIOMK-
HUX CBOOOJ Ta MPAaKTUKY €BPOIMECHKOro CYy Ay 3 IPaB
JIOAWHY;

— CyZ MOKe YXBAJIUTH PillleHHA MIPO 3MiHCHEeHHA
IUCTAHIIIHHOTO CYJOBOTO IIPOBAJKEHHS, HE3BaXKa-
I0YM Ha 3alepeueHHA YYaCHUKIB KPUMiHAJIBLHOTO
IIPOBAJIPKEeHH, B TOMY UHCJi, 00BUHYBaueHOro (4. 2
ct. 336 KIIK Yxpainan).

Ananis HaBegeHNX MOJIOMKEHDb CBiJUUTD, IO Iif-
CTaBOI0 KPUMiHAJTHHUX IIPOIECYATbLHUX O00MEKeHb
¢ nmpame 3akpimnennda ix B KIIK Ykpainu, a Takox
3aKPiIIEHHS MOPAAKY iX 3aCTOCYBaHHS — IIOKJa-
JIeHHS IIOBHOBa'KeHb CJIITUOTO CYAAiI Ha IIPOKYpopa,
aBTOMATUYHICThL  IPOJOB)KEHHH,  3aCTOCYBaHHA
On(POBUX TEXHOJIOTIH 3a1J1d 3aJIyUYeHHSA OO IPOBa-
IKEHHS TOIIIO.

BucnoBku. Hamu 0yJ10 BCTaHOBJIEHO, IO CTOCOBHO
(iswmuHEX 0ci6 MOXKYTb OyTum oOMe:KeHi HacTymIHi
mpaBa Ta CBOOOAM: IIPAaBO HA HEJOTOPKAHHICTH
JKUTJIA; IPAaBO HA TAEMHUITIO JUCTYBaHHA, TeaedoH-
HUX PO3MOB, Tesierpad)Hol Ta iHII0i KOPECIIOHAEHITiI;
IIPaBO HA HEBTPYYAHHS B 0coOHCTe i ciMeliHe :KUTTS;
cB00OfIa IepecyBaHHA, BIIbHNH BUOIp MiCIld MPOMKH-
BaHHA, IPAaBO BiJIbHO 3aJIUINATH TEPUTOPi0 YKpaiHU
ra immi npaBa. HaMum mpomoHyeThCcs BUIIIUTH 1Bl
rpynu o6Me)KeHb IIpaB Ta cBOOOM JIIOAUHY B YMOBaX
BOEHHOTO CTAHY — 3aTajIbHi 00MeKeHHA (CTOCYIOThCA
BCiX (DiBMUYHMX Ta IOPUAMYHUX 0cib) i KpuMiHATBHL
mpoliecyaabHi o0Me:keHHSA. BpaxoByloum oOMe:xe-
HU# 00CAT JOCTiIKeHHs OiIbITy yBary HaMu 30cepe-
IKeHO HAa KPUMiHAJIBHUX IPOIeCyaJbHUX 00MeMKeH-
HAX. ¥ CTATTi KOHCTATOBAHO, IO IEPIIOI IIPABOBOIO
MiJICTABOIO X 00Me)KeHHs BUCTymae (GaKT BBeICHHA
BOEHHOTO cTaHy. OCTaTOYHO IEPINy MPaBOBY IIif-
CTaBy BM3HAYa€ ONMPUIIOIHeHHS YKasy Ilpesumenra

YKpaiHu pasoM i3 3aKOHOM IOJ0 3aTBEPAKEHHS
rakKoro ykasy IlpesumeHnra YKpainu Ta HaOpaHHS
yrHHOCTI. JIpyroro mpaBoBOIO MmiACTaBOW IJIA 0OMe-
JKeHHS IIPaB i OCHOBHUX CBOOOJ JIIOMMHU B YMOBaxX
BOEHHOTO CTaHy € BUBHAUEHHS X KOHKPETHOTO IIepe-
niry Yrasom IIpesunenra Yxpainu. TpeTsoto migcra-
BOI0 a00 IiZCTaBOI0 KPUMiHAJBHUX MPOILECYATbHUX
obme:keHb € pame 3akpimrennad ix B KIIK Ykpainu,
a TaKOK B3aKPIIlJIEHHA MOPAIKY iX 3aCTOCYBAaHHS —
TOKJIaZieHHA MOBHOBAMKEHbD CJIIIUOTO CY/I/i Ha TPOKY-
popa, aBTOMATUYHICTh MPOAOBKEHHS, 3aCTOCYBAHHSI
nu(POBUX TEXHOJOTIH 3aJJId 3aJyYeHHS IO IIPOBa-
IKeHHA TOIIO.
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Anorania

Maemnuii M. I. TIpaBoBi migcTaBu aasd o0MeiKeHHA
MpaB i OCHOBHUX CBOOOJX JIOMMHH B YMOBaX BOECHHOTO
crany. — Crarra.

¥ cTaTTi pO3TIIAHYTO IPABOBI MifACTABY AJI 00MEKEHHA
mpaB i OCHOBHEX €B00OZ JIIOAUHM B YMOBaxX BOEHHOI'O
crany. Hamu 06yJi0 BCTaHOBJIEHO, 1[0 CTOCOBHO (BiBMUHUX
0cib MOKYyTH OyTH 00ME)KeH] HaCTYIHI IpaBa Ta CBOOOAM:
IIPaBO Ha HEJOTOPKAHHICTDb JKUTJIA; IPABO HA TAEMHUITIO
JIUCTYBaHHS, TeJe()OHHUX PO3MOB, TejerpadHoi Ta iHmol
KOPECIOH/IeHIIil; TpaBo Ha HEBTPYYaHHA B ocobmcTe i
cimeiiHe KUTTSA; cBOOOJA IepecyBaHHSA, BiIbHUI BUOIp
MicIlg IPOKMBAHHA, IPABO BiJBHO 3aJUIIATU TEPUTOPiI0
Yxpainu; mpaBo Ha CBOOOAY AYMKHU i cjioBa, Ha BilbHE
BUPaKEHHS CBOiX IOTVISAIB i IepeKoHaHb; MPaBO OpaTu
y4acTh B YIPABIiHHI ep:KaBHUMU CIIPaBaMu, ¥ BCEYKpa-
fHCEKOMY Ta MicueBuX pedepeHAyMax, BIIbHO 00MpaTH i
OyTu 00paHMMH [0 OPTaHiB AepiKaBHOI BIAAM Ta OPraHiB
MicI[eBOr0 CaMOBPANYBAHHSA; IPaBO 30MpaTUCsa MUPHO, 0e3
36poi i mpoBogUTH 3060PHU, MiTUHTH, TOXOAU i JeMOHCTpA-
ITii; IpaBO BOJOITH, KOPUCTYBATUCA i POBIMOPAIIKATUCS
CBOEIO BJIACHICTIO, Pe3yJbTAaTaMU CBOEI iHTEJIEKTYaJIbHOT,
TBOPUYOI MiAJIBHOCTI; IPaBO Ha MiANPUEMHUIBKY XifJlb-
HiCTh; IIPABO Ha IIPAIi0; IPABO HA CTPAIK; IPAaBO Ha OCBITY.
Hamu mpomonyeTbes BUAIIUTH OBl TpyIu 00Me:KeHb IpaB
Ta CcBOOOJ JMIOAWHKM B YMOBAX BOEHHOTO CTaHy — 3arajbHi
o0MesKeHHS (CTOCYIOThCA BCiX (MisMUYHUX Ta IOPUAMYHUX
oci0) i KkpuminaabHi mpomecyanbHi oOMe:keHHsA. BpaxoBy-
10U” 00MeKeHU 00CAT JOCHiIKeHHd 6iIbITy yBary HamMu
30CepeJKeH0 Ha KPUMiHAJIbHUX IPOIecyaJbHUX o0Me-
JKeHHSX. ¥ CTATTi KOHCTATOBAHO, IO IIEPIIOI0 IIPABOBOIO
miZicTaBoIoO X 00OMe:KeHHS BUCTYIae (DaKT BBeJeHHSI BOEH-
HOro crany. OCTATOUHO IIepIIy IIPAaBOBY IiJCTaBy BH3HA-
yae onpuaonHenHa Ykasy [Ipesunenra Ykpainu pasom i3
3aKOHOM II[OZI0 3aTBEPI:KeHHA Takoro ykasy IIpesmpenta
Yxpainu Ta HaOupaHHA YUHHOCTI. [[pyroo mpaBoBOIO mif-
CTABOIO )i 00MEXKeHHA IIPaB i OCHOBHUX CBOOOJ JIIOJUHU
B YMOBaX BOEHHOTO CTAaHYy € BUSHAUEHHS iX KOHKPETHOTO
mepeniky Yxasom IIpesugenrta Yrpainu. TpeTboro migcra-
BOI0 260 MmicTaBOI0 KPUMiHANBHUX IPOIECYaTbHUX 00Me-
sKeHb € npame 3akpimnenna ix B KIIK Ykpainu, a Takox
3aKPillIeHHA HOPAAKY iX 3aCTOCYBAHHA — IIOKJIANeHHST
IIOBHOBAKEHB CJiUOro CYyAAi HAa IPOKYPOpa, aBTOMATHY-
HiCTb IPOJOB/KEHHS, 3aCTOCYBAHHSA MU(PPOBUX TEXHOJIOTiH
34/ BaJTYYeHHS IO TPOBAKEHHS TOITO.

Katouosi crosa: mpaBoBi mizicTaBu, mpaBa Ta cBoOOLH,
BOEHHWI CTaH, KPUMiHAJbHI TpoIleCyaabHi 00MeKeHHs,
0c00IMBUI IPABOBUIA PEIKUM, CIi YN CYAs, IPOKYPOP.

Summary

Maietnyi M. I. Legal grounds for restricting human
rights and fundamental freedoms under martial law. —
Article.

The article examines the legal grounds for restricting
human rights and fundamental freedoms under martial
law. Weestablished that the following rights and freedoms
may be limited in relation to natural persons: the right
to inviolability of housing; the right to confidentiality
of correspondence, telephone conversations, telegraphic
and other correspondence; the right to non-interference
in personal and family life; freedom of movement, free
choice of place of residence, the right to freely leave the
territory of Ukraine; the right to freedom of thought and
speech, to the free expression of one's views and beliefs;
the right to participate in the management of state
affairs, in all-Ukrainian and local referendums, to freely
elect and be elected to state and local self-government
bodies; the right to assemble peacefully, without weapons,
and hold meetings, rallies, marches and demonstrations;
the right to own, use and dispose of one's property, the
results of one's intellectual and creative activity; the
right to entrepreneurial activity; the right to work; the
right to strike; the right to education. We propose to
distinguish two groups of restrictions on human rights
and freedoms under martial law conditions — general
restrictions (applicable to all individuals and legal
entities) and criminal procedural restrictions. Given the
limited scope of the study, we focused more attention
on criminal procedural restrictions. The article states
that the first legal basis for their restriction is the fact
of the introduction of martial law. Finally, the first legal
basis is determined by the publication of the Decree of
the President of Ukraine together with the law on the
approval of such a decree of the President of Ukraine and
its entry into force. The second legal basis for restricting
human rights and fundamental freedoms under martial
law is the determination of their specific list by the
Decree of the President of Ukraine. The third reason or
basis for criminal procedural restrictions is their direct
enshrinement in the Criminal Procedure Code of Ukraine,
as well as enshrining the order of their application —
assigning the powers of the investigating judge to the
prosecutor, automatic continuation, use of digital
technologies to involve in proceedings, etc.

Key words: legal grounds, rights and freedoms,
martial law, criminal procedural restrictions, special
legal regime, investigating judge, prosecutor.
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KanOudam opuduiHux Hayk, doyenm,

douenm kagedpu KoHcmumyyiilHozo npasa ma npasg AOUHU

HauionanvHoi akademii shympiwHix cnpas

ITOBHOBAJKEHHS BUIIOI PAIH IIPABOCY A1 IOJ0 3ABE3IIEYEHHS
HE3AJIE;KHOCTI CYI/IIB TA ABTOPUTETY IIPABOCY /11

ITocranoBka mpo6aemu. IlurTanua Hesamse:KHOCTI
cyaniB B YKpaiHi akTyajbHe B:Ke NPOTATOM Jecs-
TWJIiTh, a NIJIAX HAIIOI JepKaBU OO €BPOIEHCHKOI
imTerparii me 0inpIlle aKIEHTYE YBAry Ha CTaHi ImIpa-
Bocynaa B mep:kaBi. HoBocTBopena Buira paga mpa-
BOCY/[[ IOKJUKAHA BUPIIATYA HUBKY 3aBJaHb B CHC-
TeMi CYZOYCTPOI0 Ta CYJOUMHCTBA YKpaiHu, oxme
3 IKUX TOJIATaE caMe y 3abesleueHH] He3aIe:KHOCTL
cymoBoi Biagu. IlopHoBa:keHHA Buimoi pagu mpaso-
CYIISA CTOCOBHO BXKUTTS 3aX0/iB IITOL0 3a0e3IeUeHHA
aBTOPUTETY IIPABOCYIAA Ta HE3aJEeKHOCTI CYyIIiB
HOCHUTHL TJIOOANBbHUN, CHCTEMHUHM Ta MiKTaly3eBUH
xapakrep. Binble Toro, 3arajgpHa MeTa YTBOPEHHS
Ta (QYHKIiOHYBaHHT AK Buioi pagu mpaBocy s, Tak
i BizmoBimHUX OpraHiB y 3apy0i:KHUX KpaiHax OB’ -
3y€ThCA 3 TAKMUM a060 BifTIOBiAHMM ITOBHOBAKEHHIM.
Jlumie cTBOpeHHS e(peKTHBHO TilOUMX MexXaHis3MiB
MEePeNIKOKaHHA BILINBY HA CYAIIO, Ta HOr0 3aXMUCT
y pasi Oyap-AKuX cmpo0 BTPyUYaHHA y 3AifiCHEHHS
HUM IPAaBOCYIASA, € IEPeIyMOBOIO B VTBEPIKEHHL
Yxpainu ax mpaBoBOi Ta AeMOKPATHYHOI Jep:KaBuU
[1,c.19].

Crymiab pospobku  mpobsemu. IIpobmemmi
acImeKTH 3 MUTaHb peasisamii moBHOBaMKeHL Burroi
paju mpaBoCyaas cTaBay 00’ €KTOM HAYKOBUX JOCJi-
JKeHb HAYVKOBI[IB Ta IOPHUCTiB-IPaKTHUKiB. A ToMmy,
METO0JOTIUHOI0 OCHOBOIO HAIIIOTO JOCIIAKEHH CTa-
HOBJIATD Ipalli Takux yueHux, ak: 0.B. Baranosa,
B.M. Buconsroro, 0.B. T'omuapeuka, B.B. T'opo-
noBenka, B.B. [oxne:xxana, B.0. €Bpoxumosa,
P.B. Ironina, B.M. Konecuuuenra, }0.0. Kocrki-
moi, B.M. Kpasuyka, I.B. Hazaposa, B.T. Hopa,
C.B. IIpunynskoro, 0.®. Craxkys, B.B. Crinenioka,
B.I. TarexoBa, IO.M. Tomuxu, B.I. IIumxina,
I.B. ®axac, B.JI. ®egopenka, M.I. XaBpouioka ra i.

Mertoro mamoOi cTaTTi € aHANi3 HAYKOBUX IIigXO-
IiB Ta OKpEeMUX HOPMATHBHUX aKTiB ITOL0 CYTHiCHOI
XapaKTepUCTUKY MMOBHOBa)KeHHA Buioi pagm mpa-
BOCY/[IA CTOCOBHO 3a0e3IeueHHsA aBTOPUTETY IIPABO-
CY[Is Ta He3aJIeKHOCTI CyIIiB.

Buraang ocHoBHoro martepiaay. Ilinkom 3posy-
MiJI0, IIT0 He3aJe:KHiCTh CYAAiB — OOUH i3 (DyHIAMEeH-
TaJbHUX IPUHIUIIB IPaBOBOi Aep:raBu. JleMorpa-
TUYHI CYCIiJIBCTBA 3a CBOEI0 CYTHICTIO HE MOXKYTh
icayBaTu 0e3 HaAJIE}KHOTO Ta HeyIepeI:KeHOTo IIpa-
Bocyansa. IIpaBa JrofuHM, BEePXOBEHCTBO IIPaBa Ta

© C. 0. Xauiox, 2022

HesaJle}KHe IPaBoCyAns, 0e3 CyMHiBY, HaJIeXaThb J0
OCHOBHUX ITiHHOCTeH cydacHoi musimisarmii. Cremu-
(hixa cymoumHCTBa, AK QYHKIII CyI0BOI BIAAM, MOKE
OyTH HaJIe:KHUM YMHOM PO3KPHUTA JIUIIEe B KOHTEKCTL
TOLIY Aep:KaBHOI BiIaju, a 0e3mocepeHe BTLICHHS
B JKUTTS IPUHIUIY PO3MOALNTY BJIALU, MOMKE CIYTY-
BaTH HEOOXiJHOI0 YMOBOIO HOPMAJLHOTO Bifmpas-
JIeHHA cymounHcTBa. B YKpaini Mmaemo curyairiio, 3a
KO0 ()aKTU THCKY Ha CYAAiB, X HiIKYII, BTPYYaHHI
B JisMBHICTH CyAiB HAOYJIM CHCTEMATHYHOTO Ta Bif-
Beproro xapakrepy. Cyani moBuHHI mpuiiMaTu cBOI
pillleHHA MiJKOM HesaJe:KHO i MaTu 3MoTry AidTu Oe3
o0Me:KeHb, 0e3 HEIpPaBOBOTO BILINWBY, MifI0ypeHHST,
THCKY, IIOTPO3, MPAMOT0 UM HEIPIMOT0 BTPYUYAHHI,
He3aJIeKHO 3 UMioro 00Ky Ta 3 AKMX MOTHBIB BOHO 0
He saincHIOBaJOCH [2, ¢. 42]. Ha nymry B.B. T'opo-
NOBEHKA, IPUHINI He3aJeXKHOCTI CyZoBOI BJIagu
€ TyaJIbHUM i BKJIIOUa€e 3acaju (PyHKIIiOHAJBHOI He3a-
JIEKHOCTI Cy[iB Ta MPOIECYANbHOI HesaJeHOCTi
cyanis. Ha myMKy BueHOro, cyTh ()YHKIIOHAJIHHOL
He3aJIe’KHOCTL CTAHOBJATH IMPUHIUNYN BUKJOYHOI
KOMIIeTeHIIii, HeBTPyYaHHSA B CYIOBY [ifJbHICTB,
HEJOMYCTUMOCTI 00Me:KeHHS IOBHOBAaKE€Hb CYZOBOL
Biagu. B ¢Boio uepry, no 3mMicTy mpoliiecyaabHOI Hesa-
JIXKHOCTI CYAIiB HAYKOBeIlb BKJIIOUAE iICHYBAHHS 0CO-
O0smBoi mpouexypu 1000PY CYAAiB, rapaHTii ix mpa-
BOBOTO CTaTyCy, OCOOJMBOI IpOLenypy HIPUUHATTS
pimieHb, BiATIOBiZaJIbHOCTI 3a BTPYUaHHA B IIPOIEC
3pificHeHHS mpaBocyand [3, c. 151-154].
Hesanexumicts cynmiB mpum smilficHeHHI IIpaBo-
CyIns Ta 3a00poHa BILINBY Ha HUX Y Oy Ib-AKHMIH CIIOCi0
mepexdaueri Ta rapauTyioThesa Korcturyiiero Yxpa-
imu #1 sakomamu Ykpainm “IIpo cymoycTpiii i craTyc
cyanis” Bixg 2 uepsua 2016 poxy, “IIpo Bumry paxy
npaBocyana” Big 21 rpyauaa 2016 poxy, “IIpo 3abes-
TeueHHd IpaBa Ha cIpaBeauBuii cyn” Bix 12 mororo
2015 poxy, “IIpo BimHOBJEHHS HOBipH IO CYZOBOI
Bragu B YKpaini” Bim 8 kBitHa 2014 poxy, “IIpo
ouninenHs Biaagu” Bix 16 sepecusa 2014 poxry. €spo-
TMelchbKi cTaHZapTH He3aNe:KHOTO CYAy BHU3HAUEHi
B Peromenpariax Komitery MimicTpis Pagu €Bponu
Iep:KaBaM-uIeHaM IofAo cyALiB, €BpomericbKil xap-
Tii mpo cratyc cynmis, Benukiit xapTii cyanis, JoKy-
meHTax KoHCyIbTaTHBHOI pagy €BPOMEHCHKUX CY.I-
niB Ta Benemianchkoi Komicii, a TaKoXK y pillleHHAX
€BpoIeiichbKOro Cyay 3 IpaB JIOAuHN. BuiienaBeene
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CBiUNTD, III0 IPHUHIIAI HE3AJEKHOCTI CYAIiB € MiK-
HApPOJAHUM Ta €BPOMEHCHKUM CTaHIAPTOM, 0a30BUM
KOHCTUTYI[ifTHUM, a TaKOMX MiKIaJy3eBUM NPUHITU-
IIOM i € CKJIaOBUM €JIeMEHTOM IPHHIIUIY “Bepxo-
BEHCTBA IpaBa”, 1o 3asHaueHui y ct. 8 Koneruryii
Yxpainu [4, c. 327-328].

Bignosigao no Pexomenpamii CM/Rec (2010) 12
Kowmirery MinicTpiB Pagu €Bpomu nep:xaBam-uiie-
HaM IOJ0 CYAIiB: He3aJIeKHICTh, e()eKTUBHICTL Ta
o0oB’a3Kkm, sKa yxBameHa HKowmitretrom MinicTpi
Pagu €spomu Bix 17 aucromaga 2010 poxy moTpidHO
BJKHUTHU BCiX HeoOXimHMX 3axofiB A 3a0e3meueHHA
IIOBATH, 3aXUCTY i CIPUAHHS He3aJIeKHOCTI Ta HEYIIe-
pemxenocri cynnis (m. 13). [Ipuanun Hezane:xHOCTI
CYZIOBOI1 BJIa1 03HAYAE HE3AJIEKHICTh KOMKHOTO CYAIl
mpu 3AificHeHHI HUM (QYHKIIl OPpUAHATTA CYIOBUX
pimens. ¥ mboMy Impolieci cyAai MamoTh OyTH Hesa-
JIEXKHUMY Ta HeYIIepeIKeHIMH, a TAKOK MAaTH MOXK-
JUBiCTh AiATH 6e3 OyAb-IKMX 00ME)KeHb, BILINUBY,
THUCKY, TOTPO3, MPAMOI0 UM HEIPAMOTO BTPYUAHHSA
Oyab-AKWX OpraHiB BJaAM, 30KPeMa BHYTPINIHIX
opraHiB cyjoBoi Biaagu. lepapxiumHa oprazisarid
CYZIOBO1 BJIafiM HE IOBUHHA IIiAPNBATH He3aJIEKHICTh
cynanmiB (1. 22). 3aKoH MOBMHEH IepefdavaTi CAaHKINL
mpoTHu 0cib, AKi HaMaraiThCd MEBHUM YMHOM BILIU-
BaTu Ha cyAmiB (. 14). IIpu mbomy 3a3Hava€eThC, 1110
caMme CYIOBi pagy € HesaJeKHUMU OpPraHaMU, CTBO-
PeHMMH BifMOBiIHO IO 3aKOHY a00 KOHCTUTYII1, aKi
IpParHyTh 30eperTy He3aJe:KHiCTh CYAAiB Ta CyI0BOL
BJIAJW 3arajiOM i, TAKUM YHMHOM, CIPUATH e€()eKTUB-
HOMY (YHKI[iOHYBaHHIO cyZoBoi cucremu (m. 26).
Opranu BJagu, AKi BifTOBiZaoThL 3a opramisaiiio
Ta (DYHKI[IOHYBaHHS CY[OBOI cumcTeMu, 3000B’sg3aHi
3a0e3meyyBaTy CyAnaM YMOBH, IO JAIOTh iM 3MOTy
BUKOHYBATHU CBOIO MiCif0 Ta mocsaratu e(DeKTUBHOCTI,
3aXWINAI0UM 1 IOBaKaOUM He3aJ eKHICTh i HeyIepe-
IoReHicTs cyaxis (mw. 32) [5].

B cBoto uepry, Bigmosigmno 10 Komerurymii Yxpa-
iHm mep:kaBHA BJafa B YKpaiHi 3AiACHIOETHCA Ha
3acajzax il momimy Ha 3aKOHOZABUYY, BUKOHABUY Ta
cymoBy. Cymanmi mpu 3pmilicHeHHI TpaBOCYAAS Hesa-
JIeXKHI ¥ MiIKOPAIOTHCSA JINIIE 3aKOHY, a BILIMB Ha
HUX y Oymb-AKuii cmoci6 3abopoHseTnhcs. Hesa-
JIEeKHICTH i HEJOTOPKAHHICTh CYAAiB rapaHTyIOThCA
Komcturynieto Ta sakomamu Yxpainu. IapanTii
He3aJIeKHOCTi i HeOTOPKAHHOCTI CYAMIB AK HOCiiB
CYZIOBOI BJIaAII Ta CAMOCTiAHOCTI CYZiB AK CyZOBHX
opraniB BusHaueHo KoHCTHUTYIi€l0 Ta B3aKOHAMU
Yxpainu (cr. 6, 126, 129) [6].

[liTKoM 04eBHAHO, IO CYAi MAIOTh OYTH IiIKOM
BiIbHUMU y BUHECEHHi HeyIepeIKeHOro pillleHHA
V cIpaBi, Ky BOHU PO3TJIANAIOTH, MOKJIAJATHACA Ha
CBO€ BHYTpIIITHE TIePEKOHAHHS, BJIaCHE TIIyMaueHHsA
(parTiB Ta UMHHE 3aKOHOAABCTBO. HesaneuicTs cy -
IiB Ipy PO3JIA[i KOHKPETHHUX CYIOBUX CIPAB Mae
3a0e3meuyBaTHUCh He TiIbKM, TaK 01 MOBUTH 330BHi,
AK-TO: HaNeXHe (imaHCYyBaHHA Ta B3abe3leueHHsA
MarepiasbHO-TeXHiUHOI 0a3u, a i y cepenHi camMmoro

cyny. MizeTses mpo HeIPUITYCTUMICTh HEIIPOIIeCyalhb-
HOTO BILTMBY Ha CYAII0 3 00KY iHITKUX CyiB Ta KepiB-
HUKiBcyxiB[7, c. 119]. [Ipu nbomy, BApTO 3ayBAKUTH
Ha mosuiii Ilmemymy Bepxosmoro Cymy Yxpaimm,
aKa mepexbavae, IO He3aJe:KHICTb CYZOBOI BJIaAH,
ii piBHiCTB i3 3aKOHOZABUOIO Ta BHKOHABYOIO BJIAI0I0
€ HeBi’eMHUMY 03HAKAMMU IIPABOBOI IepKaBH, B AKil
KOJKEH Ma€ IIpaBO Ha CYJOBHH 3aXWHCT CBOiX IIpaB
i cBobox. Hesame:xHicTh Cy/iB BCTAHOBIEHA B YKpa-
iHi AK KOHCTUTYIiMHWYM TpPMHIUI opraHisamii Ta
(OYHKITIOHYBaHHSA CYiB 3 METOI0 3a0e3IeUueHHs ITpaBa
oci6 Ha Taxwmit 3axmct. HemoTopKaHHICTL CyAAiB He
€ 0COOMCTUM IPUBLIEEM, a AK OIWH 3 eJIEMEHTIB CTa-
TYCY CYAIiB Mae My0IiYHO-IIpaBOBE IMPU3HAUEHHA —
3a0e3meunTy 3AiMCHEHHS IPABOCYAA He3aJeKHIM,
HeyIepeIKeHuM i cipaBeqauBuM cyzoM. Ha mpaxk-
THII 3aKOHOJZABUNM OPTaHOM, OpraHAMY BUKOHABYOI
BJIaN, IX TTOCAJOBUMMU 0COOAMY iTHOPYETHCI KOHCTH-
TYUiAHUYA TPUHIUI MOALIY BJIaAW HA 3aKOHOZABUY,
BUKOHABUY Ta CyZoBy. MaroTh Micile cmpobu BTPY-
YaHHS B OPraHisaIiio IifdJbHOCTI CYAiB, BUPilIeHH
KOHKPETHUX CYZOBUX CIIPAB, IIEPEIIKOIKAHHSI 3HiHcC-
HEHHIO Cy/laM¥ IIPaBOCYA A Ha BUSHAUEHUX 3aKOHOM
3acajiax, TUCK Ha CYIAiB ILIAXOM IIOTPO3, IIAHTAXKY
Ta iHIIOr0 IPOTUIIPABHOTO BILUIMBY, B TOMY UMCJi
y (dopMi mpuUiHATTA He3aKOHHMX HOPMaTHBHO-IIpa-
BOBHX aKTiB Ta IPAaBOBUX aKTiB iHAMBIAyaJ bHOI mii,
HEIIPABOMiPHOTO BUKOPHUCTAHHA CY0’€KTaMH! BJAIH
HaJaHUX IM IIOBHOBa’KeHb, a TaKOMX HE3aKOHHOTO
HafiJIeHHA JedKuX [Oep:KaBHUX OpPraHiB BiImOBim-
HUMU [TOBHOBAXKEHHAMH, IO MOCHUJIIOE 3aJI€KHICTH
Bim HUX cyxiB Ta cynmis [8].

Kpim Toro, pimennam Pamu cymmiB Ykpainu
Ne 23 “IIpo cram spmilicHeHHS IPaBOCYAAA Ta CTaH
Hesase:xxHOCTi cyamis” Bixm 13 Gepesusa 2017 poxy
BUDIIlIeHO BM3HATH TAKWUMMU, IO TPU3BOJAATEH 0
TIOPYINeHHA TapaHTill He3aJeXHOCTi Cy0BOi BJIaau,
CTaHOBJIATH 3arpo3y YTBep/KeHHI0 B YKpaiHi Bep-
XOBEHCTBA IIpaBa Ta Mii[puBalTh OCHOBU IIPABOIIO-
PAIKY B Jep:KaBi, BUNAAKU BTPYYAHHA OYIb-KOTO
y Oyab-aKiit dopMi y 3milicHeHHS MPaBOCYALS CYIiB
icyaniB, y TOMY uMcJIi BIIWB Ha CYAiB 3 60KY IpaBo-
OXOPOHHUX OPraHiB IIJIAXOM peecTpallii KpuMiHaIb-
HUX IIPOBAJKeHb i MOAAJIBIIOr0 TPUBAJIOIO HE3Iilc-
HEHHA IOJ0 HHUX [JOCYAOBOTO CJiJCTBa, Y TOMY
YWCJi, He3aKOHHI KPUMIiHAJbHI Ta IUCIMILIiHAPHI
TmepecIifyBaHHsd 3a HaueOTO 3aBiJOMO HEIpaBoOCyIHL
pimensa [9].

TakuM uwHOM, HesaJIe:KHICTh CyAmiB, 0e3 mepe-
OibIIeHHS, € HeOOXiMHOIO MepeAyMOBOI0 iCHYBAHHSA
cymoBoi BiIagu B Oyab-AKilt mep:xasi. B Ykpaimi ma
IOCATHEHHA IIi€l MeTu CIpAMOBaHi 3HAUHI 3yCHJLIA,
OIHAK HA CHOTONHI CJIif KOHCTATYBAaTH, IO 3aXOIM
CyZ0BOi pehopMHU MOKH IT[0 He MAIOTh IIOMiTHOTO fKic-
HOTO BILTUBY Ha 3a0e3meueHH He3aJIeKHOCTI CyAIiB.

BakauBo 3ayBaskuTH, 1110 3aKOHOABEIlh BIIEpIIe
BUBHAUYMB KOHKDETHI IHCTPyMeHTH, #AKi HajaHi
Bumiii pagi mpaBocynmsa 3 MeTOI0 3abe3IIeueHHs pea-
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Jizamii ITOBHOBa:KeHHS, IO POBIJIAZAETHCA. TOX,
peasrizarriro MoBHOBaXKeHHA BuIroi paay mpaBocy s
mono 3a0e3meueHHd He3aJeKHOCTI CYAmiB Ta aBTO-
PHUTETYy MPaBOCYAILA MOXKe OyTH 3MiliCHEHO 3aBIAKHI
3axofaM iHIUBiIyaJbHOTO Ta 3araJIbHOTO XapaKTepy
(rmaBa 23 PersmamenTty Buinoi pagu mpaBocyanA Bif
24 ciuna 2017 pory). o 3axomiB iHAWBiAyaIbHOTO
xapakTepy Buiioi pagu mpaBocyansa HaJIeKaThb:

1) BefeHus i ompuIOSHEHHS HA CBOEMY O(iIriii-
HOMY Be0-caiiTi peecTpy IOBiOMJIEHL CYIIIiB IIPO
BTPYYaHHSI B AiJbHICTH CYAAI IIOZO 3TiHICHEHHSA
IIPaBOCY/ A, IPOBEJeHHS IIEPEeBipOK TaKWX IIOBifoO-
MJIeHb, ONPUJIIOHEHHS pPe3yJbTAaTiB Ta YXBaJeHHA
BiZITIOBiTHUX pillleHb;

2) BHeCeHHS [0 BifITOBiAHMX OpraHiB UM IOCA0-
BUX OCi0 TOjaHb MpPO BUABJEHHA Ta NPUTATHEHHA
0O BCTAHOBJIEHOI 3aKOHOM BiAmoBimajbHOCTI o0cCiO,
SKUMH BUMHEHO fii a00 JOomyIeHo 0e3isdabHIiCTh,
IO IOPYIIIYe TapaHTii HesaJeKHOCTi cyaaiB abo mij-
pHUBa€e aBTOPUTET MIPABOCY I

3) BHECEeHHA Ha PO3TJIAL 300DiB BiAmoBiAHOTO CYy Ay
IIOIaHHSA IIPO 3BiIbHEHHA CYINi 3 aaMiHicTpaTHBHOI
mocagy y pas3i HeBUKOHAHHA HUM pimeHHs Burmoi
paau mpaBoCY I,

Kpim Toro, Buima paga mpaBoCyAAsa Ma€ MOKJIH-
BiCTb 3[ifiCHIOBATH 3aX0[M 3arajbHOI0 XapakTepy.
B:xuBaroum 3axofiB 3araJbHOr0 XapaxTepy, Buma
pajia mpaBoCYALA:

1) yxBairoe Ta ONPUIIOTHIOE NYOJiuHi 3adBU
i 3BepHEHHH;

2) 3BepTaeThCA L0 CYO’€KTiB IpaBa 3aKOHOAABUOL
imimiaTuBM, opraHiB, AKi YIOBHOBaXKeHi mpuiiMaTu
IPABOBi aKTH, 13 MPOMOUIIAME IT[0/0 3a0e3IeUeHHA
HEe3aJIe’KHOCTI CYAIiB Ta aBTOPUTETY IIPABOCY AL,

3) 3BepTaEThCA MO IPOKYPATYPH Ta OPTaHiB Ipa-
BOIIOPAAKY IIOAO HagaHHA iH(opmamii mpo pos-
KPHUTTA Ta PO3CJAilyBaHHA 3JI0UNHIB, BAMHEHUX I1110/[0
CYZy, CyIIiB, UIEHiB iX ciMeli, MpaIiBHNKiB anapaTiB
CyZiB, 3JIOYMHIB IPOTH IPABOCY/AA, BUNHEHUX CY/-
ISIMU, IPaIiBHUKAMY allapaTy Cyay;

4) roTye y cmiBIpali 3 opraHamMu CYAIiBCHKOTO
CaMOBPAAYBaHHA, iHIIMMHA OPTaHAMH Ta YCTAHOBAMHU
CHCTEMH IPABOCYAAI, TPOMAACEKUMI 00’ e THAHHAMMU
i OIIPMIIOAHIOE IOPiUHY JOIOBiAL PO CTAaH 3a0e3Ie-
YeHHA He3aJIeKHOCTi cyaiB B YKpaiHi.

Ilo Toro k, BigmoBimHO 10 cT. 73 3akoHy YKpa-
imm “IIpo Bumny paxy mpaBocyana” Bim 21 rpymmsa
2016 porxy Buima pama mpaBoCYALS MOME BXKHUBATH
iHmMuX 3aX0/iB, AKi € HeOOXigHNMY A1 3a0e3IeYeHH T
He3aJIe’KHOCTI CYAMIB Ta aBTOPUTETY IIPABOCYII.
[Ipm mpoMy, muTaHHA TPO HEOOXiTHICTH BIKUTTA
3aX0[iB 3 MeTOI0 3a0e3MeUeHHs He3aIesKHOCTI CyA/IiB
Ta aBTOPUTETY TpaBocyAnA Buima pama mpaBocyans
posriazae 3a 3BePHEHHAMHU CYAIiB, CYIiB, OpPraHiB
Ta YCTAHOB CHCTEMHU IIPABOCYAIA, a TAKOXK i3 BJac-
HOl imimiaTmBu. Uiemm Bwuimoi pagu mpaBocynnsd
MOXKYTD 3aIIPOIOHYBaTU Pajgi posriasHyTH DIUTaHHA
PO BXKHUTTA 3aXO0[iB IIOA0 3a0e3IeUeHHA He3aIeH-

HOCTi CY/IiB Ta aBTOPUTETY IIPABOCYIA 3a BJIACHOIO
imimiaTuBolo ab0 B Me:kax peasisaifii TOBHOBaKEeHb
(m. 23.1 Permamenty Bumoi pagm mpaBocynms Bif
24 ciumsa 2017 poxy).

OxpeMo 3ayBasKmMMO, IIf0 000B’A30K 3BEPHEHHS
3 TIOBiJOMJIEHHAM IIPO BTPYUYaHHA B JiAJbHICTD CYIAL
IIOA0 BAiMCHEHHS IIPAaBOCYANA IIOKJIAJAETHCI Ha
HBOTO CaMOT0 i agpecyeThes no Buimoi pagu mpaso-
cynns ta no I'emepanbHOro mpokypopa (cT. 48 3akony
Yxpainum “IIpo cymoycrpi#i i craryc cymgmiB” Bif
2 uepBHa 2016 pory). {o Toro ik, TaKe MOBiTOMJIEHHS
€ 000B’I3KOM CYA[i, AKUI BiH Mae 3MiHCHUTH YIIPO-
JOBK II'SITH JHIB MicCJIA TOTO, K HOMY CTAJIO BiZoMO
mpo Take BTpyuaHHd (mm. 9 m. 6 cT. 56 3akony YKpa-
iam “IIpo cymoycTpi#i i craTyc cyanis” Bix 2 uepBHS
2016 poxy). Take MmOBiZOMJIEHHS NP0 BTPYYAHHS
B JiANBHICTH CYIONiB IIOZO 3MiNICHEHHSA IITPABOCYII
TIoAaI0ThCA M0 BuIoi pagu mpaBocyaasa y IUCbMOBil
(mamepoBiit a00 eeKTPOHHI) hopMi.

Tako:x, Ha BHUKOHAHHA HOPM S3aKOHY YKpa-
igm “IIpo Bumy paxy mpaBocyana” Bix 21 rpyamus
2016 poxy, Oymo cTBopeHO PeecTp moBimoMmieHb
CYANIB IPO BTPYYAHHS B OiAJbHICTH CYAAI IIOZO
apificnennsa mpasocynna [10]. Aramis poswmimerux
y PeecTpi moBimoMiIeHb Ja€ MOMKJIMBICTH BHOKpeE-
MHUTH OCHOBHI ITificTaBu 3BepHEHHA 10 Buimoi pamm
TpaBoOCyAAA cepel AKWX: MCUXOJOTIYHMM THCK Ha
cyamio (HajcuIaHHSA 3BepPHEHb, CKapr, MyOJiKaiis
i mommpeHHs HeLOCTOBipHOI iH(opMmalii, obpasu Ta
TOTPO3Y B 3aJIi Cy[y TOINO); BIIKPUTTA KPUMiHAJIb-
HUX IPOBAJ KeHb, IPOBEIeHHA CHITUNX Ail, IPUTAT-
HeHHS JI0 aAMiHicTpaTuBHOI BifmoBiganbHOCTI; 610-
KYBaHHS po00TH Cyny (HECaHKI[iOHOBaHI IIPOTECTH,
MePEIKOKAHHA JOCTYIY 10 POOOUOTO MicCIld CyALi,
TMOIIKOJKeHHA MaiiHa cyay tomro) [11].

Kpim roro, srizno Iopiunmx momosimeir “IIpo
cTaH 3a0e3meueHHI HesaJeKHOCTi cyaniB B YKpaini”
3a 2018-2020 poru maganux Burioio pazoio mpaso-
CYALS € MOKJIMBICTD 3MIMCHUTY aHANI3 KiJbKiCHUX
MIOKA3HUKIB peasisalii pos3rjasagyBaHOr0 IIOBHOBA-
JKeHHS. 30KpeMa, Haerbca mpo (ikcamito moBifo-
MJIEHB IIPO BTPYUYaHHA Y Ipodeciiiny AiAabHICTS Cy -
IiB IIOZO 3AifICHEHHA IIPABOCYILA Ta IIPO BUMHEHHS
Iiif, 1[0 MOPYIIYIOTh rapaHTil He3aJeXXHOCTi CYALiB
abo migpuMBaIOTH ABTOPUTET IIPABOCYALA. 30KpeMa,
nporarom 2021 poxry mo Buimoi pagum mpasocymns
Hagifmao 275 MoBiqoOMIeHHSA IIPO BTPYUAHHSA Y IPO-
(becitiny misIBHICTD CYAIiB IIO/0 3AiACHEHHS IIPABO-
CyAIdA Ta Mpo BUMHEHHA [iil, 1110 MOPYIIYIOThH rapaH-
Tii He3aJe:KHOCTI CyAAiB ab0 mMiApUBalOTh ABTOPUTET
mpaBocyansa (y 2020 pomi — 341; y 2019 pomi — 450;
y 2018 pomi — 436 moBimomiens). 3a pesyabraTamMu
POBTIIANY BKa3aHUX MOBiIOMJIEHD YXBAJIEHO PillleHHA
PO BXKUTTA 3aXOiB pearyBaHHS (3BEPHEHHS IO
TIPOKYPATypPH Ta OPraHiB IIPABOMOPALKY CTOCOBHO
HajaHHA iH(GopMmalii mTpo POSKPUTTA Ta POICHiAy-
BaHHSA 3JI0YMHIB; BHECEHHS 0 BiAMIOBiTHMWX OpraHiB
UM IOCAZ0BUX 0Ci0 MOJAaHHS PO BUSABIEHHA Ta IPU-
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TATHEHHS [JO BCTAHOBJIEHOI BifNoBimajabHOCTL 0ciO,
SKMMHJ BUMHEHO il a00 ZOmyIeHo 0e3isdabHiCTD Ta
immi) [11, 12].

BucnoBku. Takum uwHOM, 3abe3lIeueHHsA Hesa-
JIEXKHOCTI CYAMIiB TAa AaBTOPUTETY IIPABOCYAIS
€ iHTerpaJbHOI0 KaTeropi€io, dKa XapakTepHa I
JeMOKPaTUYHOI NPaBOBOl Jep:KaBuU, B AKifl maHye
BEPXOBEHCTBO IIpaBa. 3 OIVIALY Ha BCIO CYKYIHICTh
OBHOBaKeHbL Buima pajia mpaBoCcy/as, 3TiHO OHOB-
JIEHOT'O 3aKOHOJABCTBA, HAMiIeHA PEaTbHOI0 MOMKJIT-
BiCTIO afleKBaTHO pearyBaTH Ha BUKJIWKH, JKi mocTa-
I0Th B IOPAAKY HE3aJMeKHOCTI CYIAiB Ta aBTOPUTETY
npaBocyAndA. Bigrak, sragaHi Bule 3axoau, AK iHIA-
BifiyaJbHOT0, TaK i 3araJbHOTO XapaKTepy € YacCTH-
HOIO HOBMX MeXaHi3MiB 3aXMCTy He3aJeXKHOCTi Cy.I-
OiB Ta aBTOPHUTETY IIPABOCYAAA Ta € IO3UTHUBHUM
KPOKOM y HAIIPAMKY pe(opMyBaHHSA CyZOBOI BIaau,
TOBepPHEeHHsA 10 Hei moBipm Ta moOYyZOBH JeMOKpA-
TUYHOI Iep:KaBu. A TOMY, BBaKaeMO TaKe TOBHOBA-
JKeHHA BuIoi pagy mpaBocyais IMeHTPAJIbHUM, SKe
Mae BioOpasKaTHCh Y MOHATTI IPABOBOTO CTATYCY 34
npukJagom ITossIi, 1e KOHCTUTYIiA YiTKO BUBHAYAE
HarionanbHy pasy cyJouMHCTBaA AK OpraH, IO CTO-
iTs Ha BapTi Hesaje:xHOCTI cyxniB Ta cyamis (cT. 186)
[13]. Amxe 3akpimiIeHHS HA KOHCTUTYIIIHOMY PiBHL
000B’A3KY 3a0e31IeuyBaTH He3aIe:KHICTh CYAiB ¥ pO3-
Iiyi, mMOoB’A3aHOMY i3 CyZOBOIO BJIALOI0, 3acBiguye,
III0 BOHA He3aJeXKHa BiJ 3aKOHOJABUOI i BUKOHABYO1
BJIaJI, IOKJMKAHA 30aJIaHCOBYBATH CYAOBY 3 iHIIIUMMU
JIaHKaMH" BJIaJ], 3aXUIATH ii BiJi CTOPOHHIX BILIWBiB
[14, c. 444].
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Anomayis

Xantwox C. O. IloHoBakeHHA Bumioi pagu npaBocynisa
o0 3a0e3mMeueHHs He3aJeKHOCTi CYTIiB Ta aBTOPUTETY
npaBocyaasa. — Crarra.

CraTTd TmTpUCBAYEHA HAYKOBOMY JOCJiJKEHHIO
HasfgBHUX JOKTPUHAJBHUX JKepel, a TAaK0XK MiKHAPO-
HUX aKTiB i HaAIioHAJIBHOrO 3aKOHOZABCTBA CTOCOBHO
3MicTy ImOBHOBayKeHHA Buimoi paau mpaBocynns II0x0
3a0es3meueHHa HE3aJeKHOCTI CYIAiB Ta aBTOPUTETY
TPaBOCY A,

3aszHauaeThCA, IO MPOoOJEeMHI aclekTu peasisairii
OKpeMUX MOBHOBaKeHb BUIT0i pagy mpaBoCyAis CTABAIN
00’€KTOM HAYKOBMX PO3PO0OK cepefl HAYKOBIIiB Y 3B’ A3KY 3
HeoOXiJHICTIO YIOCKOHAJIEHHS IPABOBOTO CTATyCy JAHOTO
oprany. IIpm mpoMy TeOpeTHKO-IIPaBOBI MiAxoau II00
3MicTy IOBHOBayKeHHS BuIioi pagu mpaBoCyasa CTOCOBHO
3a0e3MeyeHHs He3aJIeKHOCTI CYAIiB Ta aBTOPUTETY IIPABO-
CYIIA IEPEeBaKHO BifCcyTHI.

BcranosieHo, 1110 MeTa JAaHOI CTATTI IOJSAraE y Teope-
THUKO-IIPABOBOMY aHAJIi3i JOKTPUHAJIBHUX IKEPes, MijK-
HapOAHMX aKTiB Ta HOPMATUBHO-IIPABOBUX aKTiB UMHHOTO
3aKOHONABCTBA YKpaiHu 3 mHUTaHb, AKi CTOCYIOThCA pea-
nmisarii moBHOBasKeHHS Buoi pagu mpaBoOCyAAs IIOLO
3a0e3meUeHHS He3aJe:KHOCT CyIMiB Ta aBTOPUTETY IIpa-
Bocyana. Ins MOCATHEHHA MOCTABJIEHOI MeTH y pPoboTi
BUKODUCTOBYETHCSA CHCTEMA METO/iB HAYKOBOT'O ITi3HAHHA,
30KpeMa 3araJbHOHAYKOBi, cIellianbHi, a TaKo BJac-
HO-IOPUAMYHI.

KoncraroBano, mo YkpaiHa craja Ha ILIAX YTBEP-
mEeHHAa Buioi pagu mpaBocynmsa SK OpraHy, IO Mae
KOHCTUTYLiHHUH CTaTyC, AKMI BifTIOBifae MiKHAPOTHUM
BUMOTAM BCTAHOBJIEHNM JI0 OPTaHiB TaKoro Tumy. Bixrax,
0a30BUMM 3aBIAHHAMU, K1 ocTanu neper Buimoio pagoio
MIPABOCYAa € 3a0e3leueHHsa iHCTUTYLiHHOI cTabiJlbHOCTI
HocTi i camocTiitHOCTi cynniB. HesanmexHicTs Ta HEIOTOD-
KaHIiCTh CYIAiB BCTAHOBJIEHA B YKpPAiHi AK KOHCTUTYIiii-
HUH TNPUHIUI OpraHisamii Ta QyHKIiOHYBaHHS CYZIiB i3
MeToI0 3a0e3leueHHs HEYIepPeaKeHoro Ta 00 €KTUBHOTO
TIpaBOCyAAsa. 3 OTJALY Ha BHUINIEBKas3aHe, MOCHTiIKEeHHS
ocoOsmBocTell peasisarfii moBHOBa:KeHHS Bwumoi pamu
TIPaBOCY/AS 00 3a0e3meueH s He3aJe KHOCTI CyAIiB Ta
aBTOPUTETY TPABOCYIAA AK pPe)OpMOBAHOTO OPTaHy CYI-
IiBCHKOTO BPAAYBAaHHS € OCOOJMBO aKTYaJbHOI TEMOIO
CHOTO/I€HHA.

Katouosi cosa: Hezane:KHiCTh CyAIiB, aBTOPUTET IIpa-
BOCYJ A, CTATyC, IOBHOBAKEHHHA, Buia paja mpaBocyas.
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Summary

Khaliuk S. O. Powers of the High Council of Justice
to ensure the independence of judges and the authority
of justice. — Article.

The article is devoted to the scientific research of
available doctrinal sources, as well as international acts
and national legislation regarding the content of the
authority of the High Council of Justice to ensure the
independence of judges and the authority of justice.

It is noted that problematic aspects of the
implementation of the powers of the High Council of
Justice became the object of scientific research among
scientists in connection with the need to improve the legal
status of this body. At the same time, theoretical and
legal approaches regarding the content of the authority
of the High Council of Justice to ensure the independence
of judges and the authority of justice are mostly absent.

It is established that the purpose of this article
is a theoretical-legal analysis of doctrinal sources,
international acts and normative legal acts of the
current legislation of Ukraine on issues related to the
implementation of the authority of the High Council

of Justice to ensure the independence of judges and the
authority of justice. To achieve the set goal, the work uses
asystem of methods of scientific knowledge, in particular,
general scientific, special, as well as proprietary legal
methods.

It has been established that Ukraine is on the way to
establishing the Supreme Council of Justice as a body
with constitutional status that meets the international
requirements for bodies of this type. Therefore, the basic
tasks before the High Council of Justice are to ensure the
institutional stability of the judiciary and its holders, to
secure guarantees of the independence and autonomy of
judges. The independence and inviolability of judges is
established in Ukraine as a constitutional principle of the
organization and functioning of courts in order to ensure
impartial and objective justice. In view of the above, the
study of the peculiarities of the implementation of the
authority of the High Council of Justice to ensure the
independence of judges and the authority of justice as
a reformed body of judicial governance is a particularly
relevant topic today.

Key words: independence of judges, authority of
justice, status, powers, High Council of Justice.
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JEPKABA R CTOPOHA ¥ II030BHOMY ITPOBAIJKREHHI

IMocranoBka mpo6aemu. [lep:xaBa € caMOCTiHHUM
cy0’eKTOM AK MaTepiaJbHUX, TAaK i IPOIECYaTbHUX
mpaBoBigHOCHUH. Ile ciigye 3 mos0KeHD 1in0i HU3KK
mpaBoBux HOpM. Tak, Hampwkjaj, Aep:KaBa YKpa-
iHa HasBaHa cepej YUACHUKIB IUBIIbHUX BiTHOCUH
y 4. 2 cr. 2 IIK Ypaiuu. Bigmosigso g0 u. 1 c1. 167
[IK Yxpaiuu gep:kaBa i€ y IUBLIbHUX BigHOCHHAX
Ha PiBHUX IIpaBax 3 iHIIMMU yYyaCHUKAMM LIUX Bif-
HocuH [1]. Takoxk 3a JIep:KaBOI0 BUSHAETHCS MIPABO
OyTu mo3uBaueM Ta BigmoBimauem y cyai (4. 2 cT. 48
IIIIK Vxkpaium). e miixomM mpupoAHbBO, IO AKIIO
IeBHUH Cy0’€KT MOKe MPHUIMATH y4acTh y MaTepi-
aJbHUX IPaBOBiIHOCHHAX, HAOYBaTH y HUX IIpaB Ta
000B’3KiB, TO TaKMii Cy0’€KT HAJiAAETHCS i TPABOM
Ta PeaJbHOI0 MOKJIMBICTIO 3aXWITATH BJIACHI IMpaBa
y cymi Ta ocobHCTO BiAMOBiZaTH B CyIi 3a HEBUKO-
HAHHA CBOIX 000B’f3KiB Ta MOPYIIEHHS MpaB iHIIUX
cy0’eKTiB.

Bogrouac, y mporecyanbHil HayIi He BUPOOJIEHO
yiTKOI KOHIIEMIIii 11100 IIPaBOBOTO CTATyCY Aep:KaBu
AK cy0’eKTa IMBIIBHUX MPOIECYaNTbHUX ITPABOBi-
HOCHH Ta IpoIecyanbHoi ¢opmu ii ydacTti B cymo-
Bomy mpotieci. [IpobmemaTuka cy6’eKTiB HUBIIBHUX
IpolleCYaJbHNUX IPABOBIMHOCHH IOCJiI:KyBajsach
ragumu HaykoBigamu AK: C.C. Buukosa, H.B. Bou-
roBa, H.IO. T'omy6esa, K.B. I'ycapos, JI.B. [ligenko,
0.C. 3axaposa, I1.0. Isaposa, B.B. Kowmapos,
C.0. Kopoen, I0.1. Ilpurura, II.I. Paguenxo,
C.{. ®ypca, €.0. Xapuronos, [0.10. ITax-Ilanko,
C.A. Usankin, 10.C. Yepsoruii, M.J. Illredan Ta
in. OgHAK MHUTAHHSA yYacTi Jep:KaBU y IUBLIHBHOMY
mporieci, 30KpeMa, gK CTOPOHU y II030BHOMY IIPO-
BaJ)KeHHI pOBIVIAfanocsd MTOBOJI IOBEPXOBO, IIO
3YMOBJIIOE HeoOXimHicTh #oro OiMbII JeTalbHOTO
BUCBITJIEHHA.

Meroro 1aHOi HAYKOBOI CTATTi € BUBHAUEHHS IIPO-
IIeCYaJbHOTO TMOPANKY YUacTi Aep:KaBU AK CTOPOHU
y CIIpaBax II030BHOTO NPOBAKEHHSA B IUBLIHHOMY
CYIOUYMHCTBI YKpainu.

Buknagenna ocHoBHOro marepiany. Bigmosigmo
noct. 170 IIK Yxpaiuu gep:xaBa HaOyBae i 3gilicHIOE
IUBiILHI IpaBa Ta 000B A3KY Uepe3 OPraHu JepiKas-
HOI BJIaJM ¥ Me:KaX IXHbOI KOMIIeTeHIIii, BcTaHOBIIE-
Hoi 3akonoM [1]. Bizmosigwo mo 4. 4 ct. 58 IIIIK Iep-
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’KaBa, ABronomHa Pecrryosika Kpuwm, repuropiansaa
rpoMajia 6epyTh yuacTh y CIIpaBi uepes BiAmOBigHMI
opra Jep:KaBHOI BJagu, OpraH Biaaau ABTOHOMHOI
Pecniy6rikn Kpum, opram MiciieBoro caMoBpPAIY-
BaHHA BiANOBiZHO [0 HOro KOMIeTeHIii, Bix imeni
SIKOTO JIi€ 10T0 KepiBHUK, iHINa YIIOBHOBAXKeHA ocoba
BiZITIOBiIHO [0 3aKOHY, CTATYTY, HOJOKEHHS, TPY/I0-
BOTO [JOrOBOPY (KOHTPAKTy) (CaMOIIpPeJCTaBHUIITBO
oprany Jep:KaBHOI BJIaJu, OpraHy Biaaau ABTOHOM-
moi Pecnyosmiku Kpuwm, oprany miciieBoro camMoBps-
IyBaHH:), a00 uepes mpeacTaBHUKA [2].

OcobnuBicTh fep:kaBu IK Cy0’€KTa IPaBOBimHO-
CHUH TIOJIATAE B TOMY, 1IT0 BOHA!

1) e cyBepeHoM Ha BJacHi#i TepuTopii, a OTKe
caMa BCTAHOBJIIOE MIPaBUJIA MOBEJiHKY HA Iill Tepu-
TOpii, 00MEeKYIOUMCH JUIIe MiKHAPOJHUMU 30008’ -
3aHHAMH, AKi caMa mpuiiHdanaa Ha cebe, Ta IPUHIA-
IIOM BepXOBEHCTBA NpaBa. BomHouac, BCTAaHOBUBIIIHI
i mpaBmia, gep:KaBa cama cebe 3B’sI3ye HUMU Ta He
Mae IIpaBa CBaBiJIbHO BiJ HUX BifCTyHaTH;

2) BCcTymae y MPaBOBiITHOCUHY 3 PiBHUMU CY0’€K-
TaMM Uepe3 BJACHI opramu, AKi, yocobimonuu aep-
JKaBY Ta peasisyloun QYHKIIT fep:xaBy, MAlOTh IPU
IIbOMY CBOIO BJIacHY cy6’ekTHicTb. Tak, €.0. Xapu-
roroB Ta 0.1. XapuToHOBA 3ayBAMKILIHN, IT[0 «AePIKaBa
Oepe yuacTb y UMBIIBHUX IIPABOBifHOCHHAX HE AK
€IVHe ITijie, a 9K CYKYIHICTh cy6’€KTiB pisHUX PiB-
HiB. Bei BoHU HesasexHi OfuH BiJf 04HOTO i BUCTyIA-
I0Th K CaMOCTifiHi yYaCHMKM NIMBiJIbHO-IIPABOBUX
BigHOCHH» [3, ¢. 99]. 3a Tak0TO miAXOY JOTIUHO IPH-
OYCTUTH, IO # V IMUBLIBHUX IPOIeCyaIbHUX IPABO-
BiIHOCHHAX Jep:KaBa i€ He K eTUHUM cy0’ eKT, a AK
CYKYIHICTb Cy0’€KTiB, KOMKEH 3 AKUX Y IeBHUX KOH-
KPEeTHHX IIpOollecyaJbHUX IIpaBoBifHOCHHAX (OKpe-
Mi#t nuBinbHi# cupaBi) BUCTyIae AK CTOpOHA (IIO3U-
Bau abo Bigmosimau). Toxi oprau gep:xaBHOI Biagu,
BHUCTYIIAIOUM B CYAi Bif imeHi mep:kaBu, cam 00ii-
Mae cTaTyc IMo3WBayva UM BigmoBizaua, OCKiIbKY HA
BiMiHY BiJi TOTO X OpraHy ynpaBIiHHA IOPUAUYHOL
0c00H Ma€ CBOIO BJIACHY CY0’ €KTHICTB.

Braszani B3akoHOJaBYi Ta HAYKOBO-TEOPETHYHi
OJIOMKEHHS IOPOKYIOTh BasKJIMBe MUTAHHSI, BifAmo-
Bigb Ha IKe JOBOJIi IPUHIIUIIOBO BILIMBAE HA IPAKTUKY
He JIAIIIEe PO3TJIALY IUBLILHUX CIIPaB, a i HA IOPAI0K
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BUKOHAHHS CYIOBUX DillleHb y IIUX CIpaBax: CTOPO-
HOIO B CyZIOBOMY IIPOIIECi € IepsKaBa Ui OpPraH Aep:KaB-
HOI BJaa¥, AKWH Mae€ KOMIIETEHIII0 NiATH y MeBHii
céepi CyCIiIbHMX BifHOCUH Bif iMeHi qep:KaBu?

BignoBigps Ha me NUTAHHA €, HAa MIEPIINH IOTJIAL,
JOBOJIL OYEBMIHOIO, SKIIO BiJIITOBXYBATHCh BiJ
HOPM IIPOIIECYAJBHOTO 3aKOHOAABCTBA. 3BUYANHO,
CTOPOHOIO B CYJOBOMY ITPOIIEC] € caMe Jlep:KaBa, dK Iie
IPAMO caigye 3 mosokensb . 2 cr. 48 IIIIK. Opranu
Jep:KaBHOI BJIAAM BiJHECEHI 3aKOHOM IO iHIIOI,
noBoai cmenudiuHoi rpymu cy0’€KTiB IUBLIBHUX
IPOIleCYaJIbHUX IPABOBiIHOCHH OpraHiB Ta ocio0,
AKUM 3aKOHOM HaJaHO IIPaBO 3BEPTATUCA IO CyIy
B imTepecax immmx oci6 (ct. 56 I[IIK). Cepen miei
rpynu cy0’eKTiB caMe iHTepecHu Jep:KaBu IPEACTaB-
JIAI0TH TPOKYPOP, & TAKOMXK OPraHU JePKaBHOI BJIaau,
VIIOBHOBA:KEHi Jep:KaBOI0 3iMICHIOBATH BigmoBimHi
(yHKIiI y cmipEMX MaTepiaJbHUX IPaBOBiAHOCHHAX.

ToOTo, cyaaum 3 Takoi AMCIIO3UIIii, CTOPOHOIO
B IIMBiILHOMY IIPOIIECi € came Jiep:KaBa, a IPOKYpop,
Yy iHIMUG OpraH Jep:KaBHOI BIagu € Jule 0co0oIo,
sdKa IPEeJCTaBJAE B CyAi iHTepecH Mep:KaBuU SK CTO-
poHY (TT03MBava UM BifmoBizaua).

Y maHomy BUIagKy cama co00I0 HAIPOIIYETHCSA
aHaJIOTid 3 CAMOIPeICTABHUIITBOM IOPUAUUHOL 0COOH.
BignoBigHi opranu gep:KaBHOI BJIaJu He € IIPeICTaB-
HUKaMU Jep:KaBu y KJIACMUHOMY PO3YMiHHI ydyacTi
IpeICcTaBHUKA B CYZOBOMY IIPOIleci, mepeadaueHoro
mopmamu § 2 I'masu 4 Posginy I IIIIK. [lep:xaBa mpu-
iMae y4acTh y CyJOBOMY IIPOITECi uepes OpraHu Jep-
JKaBHOI BJIAAM TaK caMo, AK OpPUIUYHA 0co0a Ipu-
#iMa€e yJacTh B CyZJOBOMY IIPOIleci uepes CBOI CTaTyTHI
OpraHu yIIpaBJIiHHA.

TobTo, (aKTHUHO, YUACTh B CYZOBOMY IIpoIieci
OpraHiB ep:KaBHOI BJIau, IKi IPeCTaBIAIOTE B CYIl
iHTEpecu Aep:KaBH, € HiUMM iHITUM, AK CaMOIpe]-
CTaBHUIITBOM JI€P:KABU B CYAi.

Bogrouac, MiK ydYacTi0O B CYZOBOMY IIpOIleci
OpraHy YIpaBJiHHA IOPUAUUYHOI 0oco0M B iHTepecax
IOPUAUYHOI 0cO0M, Ta YYACTIO B CYJOBOMY IIpoIleci
opra"y [Iep:KaBHOI BJAAW B iHTepecax JIep:KaBU
€ i meBHa BigminHicTh. Tak, ogHi€I0 3 03HAK CTOPIiH,
dAKa 3/laBHA BUILIAEThCA Y IOPUANUHIN JiTepaTypi,
€ Te, IO caMe BiJ iMeHi CTOPiH BemeThCA CyTOBUI
mporec [4, ¢. 573]. lle mpaBuIO IIIIKOM IOTPUMY-
€TBCA Y BUIIAAKAX CAMOIIPEACTABHUIITBA HOPUINY-
HUX 0cib, amKe MU 3aBXKIM 0auMMO y Has3Bi cIpaBu
caMe HalMeHYBaHHA I0PUIUYHOI 0cO0H, a He OpraHy
HOT0 yIpaBIiHHA (IUPEKTODP, TeHEPATbHUN ITUPEK-
TOp, TOJIOBA IPABIIHHA TOINO), AKUHA (DAKTUUHO
BeJie CYZOBHI IpoIlec Bif imMeHi oopumamuuoi 0CcO6H.
Y BumagKax y4acrTi iep:KaBu B CyIOBOMY IIPOIleCi Bce
BizmOyBaeThCa memro imakime. K 3asHavaeThed y 4. 4
ct. 56 I[IIK mporypop, AKuii 3BEPTAETHCA OO CYAY
B iHTepecax [ep)kaBu, B II030BHIW UM iHMNIIN 3asBi,
OKpiM iHITIOTO, 3a3HAaUa€e oOpraH, YIOBHOBaKEHWUH
JlepsKaBoio 3ilicHIOBaTH BiAmOBiAHI QYHKINII v cIip-
HUX IIpaBOBigHOCHHAX. I came 1eii opraH BigmoBigHO

1o a63. 2 4. 5 cr. 56 [[IIK nabyBae crarycy mosuBaua.
¥ pasi BiscyTHOCTI Takoro oprany abo BimcyTHOCTL
y HbOTO ITOBHOBAKEHb IIT0/I0 3BEePHEHHS JI0 CYAY IIPO-
KYypOp 3a3Hauae Ipo Ie B II030BHilM 3adABi i B TakoMy
pasi mpoKypop HabyBae cTaTyCcy I03MBaYA.

Taxum UMHOM, MalOuM Ha yBasi ep:KaBy, B AKOCTi
mo3uBava (paKTUYHO BKABYETHCA OPraH Jep:KaBHOI
BJIAJU, Bifl iMeHi SIKOT0 ¥ BeJeThCs CYAOBUI IIPOIIEC.
Amnajoriuna curyamia BinOyBaeThed I y BHIAAKaxX
y4acTi mep:KaBu SK BigmoBimaua y cmpasi. I armo
y BUNIAAKY y4acTi mMpOKypopa Ha IpakTuili xoua 6
BKas3yeThCs, IO BiH Jie B iHTepecax gep:raBu, TOOTO
nep:KaBa (irypye B HasBi cupaBu, TO y pasi yuacTi
OpraHiB Jep:KaBHOI BJIaAW, IIEPEeBa’KHO, HABITHL He
BKa3yeThCA, IIT0 BOHU IiIOTh BiZ iMeHi Ta B iHTepecax
IepKaBH.

Hageznena ropuandHa KOHCTPYKIILA TOPOAMIIA IILITY
HU3KY Teopill I1ofio icHyBaHHA TaK 3BaHUX «(OpMaJIb-
HOTO Ta MAaTepiaJbHOTO MOHATTA CTODPiH» [4, ¢. 5T74]
a00 He00XiTHOCTI PO3PIBHATH «MaTepiaJlbHOTO Ta IIPO-
IlecyaJanHOTO II03WBava Ta Bigmosigzaua» [, c. 81-82].

Kopinaa 1boro migxony 3arsnOII0€THCI Y CIIO-
KOHBIUHY IWCKYCil0 IPO MaTepiaJbHO-IIPABOBY UM
MIPOIleCyaJbHy IPHUPOAY II030BY Ta KOH(MDIIKT Bii-
MOBiJHUX TeOpifi MO30BY, V AKi B MeKaxX JaHOTO
INOCHiMJKeHHA 3arau0I0BaTHCh HeMae IoTpedu.
Bapro nuire 3asHaunTH, 10 BUSHAHHS MOMKJIUBOCTL
mapaJjieIbHOTO iCHYBaHHSA B OJHIN cmpaBi OKpeMo
(hopMasbHOTO (IIPOITECYANBHOT0) Ta MAaTepiaJIbHOTO
T03UBAauiB a60 BiAMOBifauiB IPUBBOAUTD 10 HEOOXis-
HOCTi TeperJIany Beiel cucTeMu cy6’ €KTiB ITUBLIHLHOTO
mpotiecy, aj:xe 0yab-dKa ocoba, SKa 3aXUIIAE B CYAL
«uyKi» iHTepecw, I[ITKOM MOXKe HasmBaTHCI (hOP-
MAaJIBHOIO CTOPOHOIO.

Tomy 0inbII KOPEKTHUM BOAUAETHCA MigXim, Bif-
TIOBiJHO 0 AKOTO CTOPOHOIO ¥ cIIpaBi (mosuBaueM ado
BimmoBimauem) omHOuacHO i mMaTepiambHUM, i (hop-
MaJbHUM (af’Ke IIi acmeKTH He MOXKHA PO3TiIATH)
€ caMe Jep:KaBa B 0c00i EBHOTO OPraHy Jep:KaBHOI
BJIAJIN.

Amarmisyioun mpaBOBHUI CTATyC OpraHiB Ta 0cio,
AKVM 3aKOHOM HajllaHe IIPaBO 3BEPTATHUCA IO CYAY
B imTepecax inmmux ocid, C.C. Buukoa BipHO 3ayBa-
JKIIIA, 10 «y OyAb-IKOMY pasi, xoua 6 XTO He 3Bep-
TaBcd OO CYOy i3 II0O30BHOI0 3asSBOI0, II03MBAUEM
3aBXK/IU 3AJIUINAETHCI 0c00a, Ha 3aXUCT IPaB, CBOOO]
Ta iHTepeciB AKOI BiIKPUTO MPOBAAKEHHSA Y IUBiIb-
Hiit cipasi» [6, ¢. 281]. 3 boOro TBEPAKEHHA JOTIUHO
BUILINBAE BUCHOBOK, ITI0 SKIIO II030B IIPEX ABJIEHO
Ha 3axXWCT JepP:KaBHUX iHTEpeciB, TO II03WMBAUYEM
BUCTYIAE caMme Aep:kaBa. TaKo:K BUeHA HATOJOIIYE
Ha TOMY, 1110 «oprax abo ocoba, AKi y BCTAHOBJIEHUX
3aKOHOM BUTIAKAX 3BEPHYJIUC JI0 CYAY i3 ITO30BHOIO
3adBOI0, He CTAlOTh II03MBAaUEM y CIIPaBi, OCKiNIbKHU:
BOHM He € Cy0’€KTaMu CIipHUX MaTepiaJlbHUX IIPABO-
BiZIHOCHH i CILJIaTH CYJOBUX BUTPAT; BOHU He MalOTh
MaTepiaJbHO-IIPABOBOI 3aiHTEPECOBAHOCTI Y pe3yJib-
TaTaxX PO3IJIANY IWBLIBHOI CIIpPaBH, a TAKOX IIpaBa
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VKJAJaTH MUPOBY YTOAY; HA HUX He MOIIUPIOE CBOIO
3aKOHHY CHJIY PillleHHA CYAY; IOPAL i3 HUMU Y CIIPABY
OPUTATYETHCA iHINA ocoba — MO3WBAU, MaTepiasbHi
IIpaBa AKOl MOBUHEH 3aXUCTUTH cya» [6, c. 281].
ExcrpamonAmia HasBaHMX KPUTEPiiB PO3MENKY-
BaHHS IPOIleCyaIbHNX CY0’€KTiB HA BUMAAKH YUACTL
OpraHiB JepKaBHOI BJIAJY B CY/i HA 3aXMCT iHTEPECiB
JIepKaBy IPU3BOIUTS IO IIIKaBUX BUCHOBKIB. SIK BiKe
3a3HAYAJIOCHA, YYACHUKHY IIUBIILHUX IIPABOBiTHOCHH,
BCTYTAIOUX Y BiTHOCUHY 3 I€PIKAaBOIO, B3AEMOIIOTD,
IepeBaKHO, caMe 3 OpraHaM¥ [Iep:KaBHOI BJIAAH.
Tob6To yuacTh y CHipHEHX MaTepiaJbHUX IIPABOBi-
HOCMHAX AK O03HAKa CTOPiH JJIA OpraHiB Jep:KaBHOL
BJIaIV, IIEBHOIO Mipoio, BjaacTuBa. BogHouac, gK 1e
He AWBHO, He MOKHA CTBEDP/KYBATH IIPO HASBHICTH
y IMX OpraHiB MarepiaJbHO-IIPABOBOI 3aiHTepeco-
BAHOCTi y Pe3yJbTaTi PO3IVIAAY CIPaBU, OCKIIbLKU
TaKa 3aiHTepecoBaHiCTh Iepeadauac HaABHICTEL 0CO-
OucTOro IPUANYHOTO iHTEpECY, TOAI AK OpPraHu Jep-
JKaBHOI BJAJM Ta iX MOCafoBi oco0M MawTh mpode-
cilitHuii iHTepec, OB’ A3aHUN 3 OTPUMAHHIM BUTOIU
Bif Burpamy cmpaBu He ajsa cebe ocobmcTo, a Iy
Iep:kaBu B misomy. IIpaBo Ha yKIameHHS MHUPO-
BOI yroju Ijis OpraHiB Jep:KaBHOI BiIagW, sKi 3Bep-
TAIOThCA J0 CYAY Ha 3aXMCT iHTepeciB iHIIHX ocio,
o0MesKeHe TPAMOI0 BKa3iBKOIO B 3aKoHi (4. 1 cr. 57
IIIIK). Boxgmouac, B 3aK0Hi HeMae OTHO3HAYHOI Bijf-
IIOBii HAa HWTAaHHA, YA MOMKE YKJIAJATH MUPOBY
yroJy OpraH Jep:KaBHOI BJaaM, AKIO BiH HEe 3BEepPTa-
€ThCSA JI0 CYAY 3 II030BOM, a BUCTYIIAa€ HA CTOPOHI BiJ-
moBifjaua. 3aK0HHA CHJIa CYyJOBOTO PillleHHA HA OPTaH
IepKaBHOI BJanu, SIKWU i€ B iHTepecax Aep:KaBH,
¢BOI0 fifo momwupioe. OJHAK TYT TaKO0XK € CBOI 0CO0.IH-
BOCTi, fIKi, HacammIepena, CTOCYIOTHCSI IIPHMYCOBOTO
BUKOHAHHS CyAOBUX pimensb. Tak, BigmoBigHO m0
4. 1 cr. 3 Bakomy Yrpaiuu «IIpo rapanTii gep:xasu
00 BUKOHAHHA CYJOBHUX pimieHb» Bixm 05 uepBHA
2012 poxy No 4901 BuKOHAHHS piIlleHL CYAY IIPO
CTATHEHHS KOINTiB, OOPXKHWKOM 3a SKUMHU € Jep-
JKaBHUHU opraH, spmilicHioeThcd llep:KaBHOI KasHa-
YeHCHKOI0 CAY:K0010 YKpaiHu B MeKaxX BifToBigHMX
OI0I:KeTHUX IPU3HAUEHD IJIAXOM CIMCAHHS KOIITIiB
3 paxyHKiB TakKoro [Jep:KaBHOTO OpraHy, a B pasi
BiZICyTHOCTi y 3a3HAUEHOI'0 JeP:KaBHOTO OPraHy Bil-
MOBiIHWX IPWBHAUEHb 3a PaXYHOK KOIITiB, Iepes-
OaueHNX 3a OIOMKETHOI0 IPOrpaMoi0 IS 3abesie-
yeHHA BUKOHAHHA pimensb cyxy [7]. Taxmit migxin
IIJIKOM BifgmoBifae mpakTuii €BpOMERCHKOTO Cyxy
3 TpaB JIOAWHYU (HAIPUKJAL, Y PillleHHI y cmpasi
«IIImanpko nmpotu Yepainm» (Shmalko v. Ukraine)
Bix 20.07.2004, zaaBa Ne 60750/00, 1. 44 BKasaHo,
IO OpraH Jep:KaBHOI BJaAM He Mae IpaBa MOCHJIA-
THCA HA OpaK KOIITiB HA BUIPABIAHHA HECIIPOMOK-
HOCTi BUKOHATH CYZOBe PillleHHA PO BUILIATY 00PTy
[8]) ra r'pyHTYETHCA Ha imei, o came mep:KraBa Bifgmo-
BifasbHA 10 3000B’ A3aHHIX CBOIX OPTaHiB, AKi JuIIIe
BTLIIOIOTH, YOCOOJIOIOTH JeP:KaBy B TUX UM iHIIHUX
BifIHOCMHAX Ta He MOXYTh cIpuiiMaTucaA BiJOKpeM-

JIeHO Bif mei. I, 3Buuaiino, :KofHAa iHIIIa 0c00a TOPALT
3 OpraHoM JepsKaBHOI BJIAAM IO YVUACTi Y CIpaBi AK
mo3MBaY He 3aayuaeThesa. HaBmakm, AKINO MO30B Ha
3aXUCT iHTepeciB fep:KaBU Ipe. sIBJSIE TPOKYPOD,
caMe OpraH JepP:KaBHOI BJIaU 3aJy4aeThCA 10 yUacTi
B CIIPaBi AK IM0O3MBaY, IO AKPa3 i € JOJATKOBUM IIijI-
TBEPIKEHHAM TOTO, IT[0 OPTaHY JeP:KABHOI BIaTu He
BifokpeMmeHi Bix nep:xaBu cy0 €KTH, a YOCOOIIOI0TH
Iep:KaBy AK CTOPOHY V CIIPaBi.

BapTo oKpeMo posTIAHYyTH MPEACTABHUIITBO IIPO-
KYPOPOM iHTepeciB Jiep:KaBu B CY[i, aIKe IPOKYPOP
MOXKEe ITIPEJICTaBJAATH iHTepecu [ep:KaBU Y ITUBiJIb-
HOMY CYAOUMHCTBI y BMKJIOUHMX BHImagkax (m. 3
ct. 131-1 Korcturynii Yrpainm).

€Bponeiicbkuit Cyn 3 mpaB JMIOZUHKM HEOJHOPA-
30B0 3BEPTAB YBary Ha y4acThb IIPOKYPOpa B CyIi Ha
Oo1ri oxHiel 3i cTOpiH AK 00CTABUHY, II[0 MOXKe BILIH-
BaTH Ha JOTPMMAaHHA IPUHIUIY PiBHOCTI CTOPiH.
Ockintpku mPoKypop abo mocagosa ocoda 3 aHAIOTIU-
HUMM (QYHKIiAMHU, ITPOIOHYIOUN 3aJ0BOJILHUTHA 200
BiIXWUIWUTH CKapTy, CTA€ IPOTUBHUKOM ab0 COIO3HU-
KOM CTOPiH y CIIpaBi, HOT0 y4acTh MOKe BUKJIMKATHI
B oxmiel 3i cTopiH BimuyTTA HepiBHOCTI (pimeHHA
y cupasi «®.B. nmporu ®panunii» (F.W. v. France) Bif
31.03.2005, zaaBa Ne 61517/00, m. 27) [9]. Boxmo-
yac, y4acTh IPOKYpOpa BBAKAEThCS BUIIPABIAHUM,
AKIO € HeoOXimHicTh 3axmCTy iHTEpeciB mep:KaBuU
(pimerrs y cmpaBi «MenumHChbKAa mpoTu Pociii-
cokoi Degmepamii» (Menchinskaya v. Russia) Bix
15.01.2009, zasBa Ne 42454/02, 1. 35) [10].

Bigmosigao 1o u. 3 cr. 23 3axkony Ykpainu «IIpo
MPOKYpaTypy» IPOKYpPOP 3IilfiCHIOE IpeICTaBHUIITBO
B CyIi 3aKOHHHUX iHTepeciB [ep:KaBW y pasi mopy-
meHHA ab0o 3arpo3u MOPYIIEeHHA iHTepeciB Aep:KaBu,
AKIIO 3aXMCT IUX iHTepeciB He 3mificHioe abo HeHa-
JIEXKHIM YMHOM 3IiMCHIOE OpraH Aep:KaBHOI BJaju,
OpraH MiCITeBOTO CAMOBDPSAAYBAHHSA UM iHIINH Y0’ KT
BJIAQTHUX IIOBHOBAXKEHDB, 10 KOMIIETEHIIii SKOT0 Bij-
HeCeHi BifiOBigHI IOBHOBa'KeHHS, a TAaKOMXK y pasi
BimcyTHOCTI Takoro oprany [11].

Hapatounm TtaymMaueHHA HaBEIEHWX IIOJOMKEHD
3akoHy, BepxoBuuit Cyx y HM3II CBOiX IOCTaHOB
3a3HAUMUB, 1110 «IIPOKYPOP MOXKe IIPEJICTaBIATH iHTe-
pecu Iep:KaBy B CYAi JUIIe Y ABOX BUMAIKAX:

1) axmo saxmer mux iHTepeciB He 3xificHIOE abo
HeHaJIeXKHUM YWHOM 3JIiliCHIOE OpraH Jep:KaBHOL
BJIJW, OPTaH MiCIIEBOTO CAMOBPAAYBAHHS UM 1HITWI
Cy0' €KT BJIAJHMX IIOBHOBAXKEHDb, 40 KOMIIETEHIil
SIKOT'0 BiJlHECEHi BiATIOBiIHI TOBHOBAKEHH;

2) y pasi BizcyTHOCTI TaKOTO Oprany.

Ilepminii «BUKJIOUHME BUIALOK» Iependadae
HaABHICTH OpPraHy, AKUN MOXKe 3/IiliCHIOBATH 3aXMCT
iHTepeciB nep:KaBu CaMOCTiiHO, a APyruif BiACyT-
HicTh Takoro opramy. OgHaK migcTaBM IpeNCTABHU-
IITBa iHTEPeCiB Jep:KaBy IIPOKYPATYPOIO ¥ IIUX JBOX
BUIIAAKAX iCTOTHO BiPi3HAIOTHC.

¥ mepiroMy BUIIAAKY IPOKYPOp HaOyBae IpaBo Ha
IIPeJCTaBHUIITBO, AKIO BiAIOBIZHUHA cy6 €KT BiIaj-
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HUX TIOBHOBAa)KEHb He 3[iMCHIOE 3aXMCTy abo 3fiiic-
HIOE HeHAJIeXKHO.

«He  3pilicHeHHA  3aXHUCTy»  BUABJIAETHCA
B YCBiZIOMJIEHiH MACHBHIiNl IOBEIiHIII YIOBHOBaKe-
HOro cy0 €KTa BIafHNX IOBHOBAXKEHL BiH yCBimoM-
JIFO€ TIOPYIIIEHHSA iHTepeciB Iep:KaBu, Ma€ BigmoBigHi
MTOBHOBAaXKEeHHA IJiA iX 3aXUCTY, aje BCylepeu IIUM
iHTEpecaM 3a 3aXMCTOM J[0 CYy He 3BepTaeThCA.

«3mificCHeHHA 3axXMCTy HeHAJeKHUM UYMHOM»
BUSBJIAETHCA B AKTUBHIHN MOBeAiHII (CYKYIHOCT miit
Ta pilleHb), CIPAMOBAHIN Ha 3aXMCT iHTEpeciB mep-
JKaBH, ajle AKa € HeHAJIEeXKHOIO.

«Henanme:xHicTb» 3axXMCTy MOKe OyTH OIliHEeHA
3 OTJIANY Ha BCTAHOBJIEHUU IOPANOK 3aXUCTy iHTe-
peciB mep:kaBu, SIKWHA cepej iHIIIOTO BKJIOYAE AOCY-
J0oBe 3'dACYyBaHHS OOCTABMH IOPYIIEHHS IHTepecis
Jep:KaB, 0OpaHHA CI0Co0y iX 3aXMUCTY Ta e()eKTUBHE
3/IificHEHHA IIPOIleCyaTbHUX IIPaB II03MBaya.

3axuIiaT iHTepecu Aep:KaBM IIOBUHHI, HacaM-
mepef, BiAmoBigHi cy6 €KTH BIafHUX IOBHOBAYKEHD,
a e mpokypop. 11106 inTepecu mep:raBy He 3ATUIIN-
JIUcA He3aXUINEeHNMHU, MTPOKYPOpP BUKOHYE CyOCHIi-
apHY pOJib, 3aMiHIOE B CYZOBOMY IIPOBaIKEHHI BiJ-
IOBiZHOr0 Cy0 €KTa BJIAJHWX IOBHOBAMKEHDL, SKHI
BCYIIepeY BUMOTaM 3aKOHY He 3TiHCHIOE 3aXUCTy a00
POOUTH ITe HEHANEKHO. Y KOXKHOMY TaKOMY BUIIAAKY
IPOKYPOp IIOBWHEH HaBecTH (a Cy TepeBipuTH) mpu-
YWHU, AK1 IePerIKoIKal0Th 3aXUCTy iHTepeciB aep-
JKaBY HAJICKHUM cy6 €KToM 1 aKi e migcTaBamu mus
3BEePHEHHA IIPOKYypopa 1o cyny. IIpokypop He MOXKe
BBAKATHUCA AJBTEPHATUBHUM CY0 €KTOM 3BEPHEHHS
IO CyAy 1 3aMiHIOBATH HAJEMKHOrO cy0 €KTa BIAJHUX
TMOBHOBAKEHb, SKMI MOKe 1 0axae 3aXUINaTH iHTe-
pecu nep:xasu» [12; 13].

Orke Ha BiMiHY Bif opraniB mep:xaBHOI BiIamu,
AKi yocoOJIOI0Th Jep:KaBy CIOUATKY yV MaTepiab-
HUX, a IOTiM i B IIpoIlecyaJIbHUX IIPABOBiHOCHHAX,
a OTKe MOXKYTb BBAKATHCh YOCOOJEHHAM Jep:KaBu
AK CTOPOHHU Yy IMX IIPaBOBiHOCHHAX, IIPOKYpaTypa,
X0Ua TaKOK € OPraHOM AeP:KaBHOI BJIagu, Y CIiPpHUX
MaTepiaJbHUX ITPABOBiTHOCHMHAX, IO € IIPEIMETOM
CYZIOBOI'0 PO3TJISANY, VUACTi He IpUMaJa, a BHUKOHYE
JIUIEe IPOIlecyajbHy (DYHKIII0 3aXHCTy iHTEpeciB
JIep:xaBu B cyai (i To He y BCix BHMagKax, a cyOCH-
niapuo). ToMy IpPOKypoOp IMiIKOM CIIPaBeAJINBO Bif-
HECeHUWH 10 IepesiKy opraHiB Ta ocib, AKUM 3aKo-
HOM HaJIlaHO IIPaBO 3BepTaTHUCA [0 CYJy B iHTepecax
immux oci6. HaBiTh AKIO IPOKYPOP 3a3HAUAETHCS
B IO30BHiY 3aaBi AK mosmBau (y pasi BigcyTHOCTL
Oprany, YIIOBHOBAa)KEHOTO 3IiHCHIOBATH (PyHKIIiI
Jep:KaBy y CIOipHHUX IIPaBOBigHOCHHAX, a00 BimcyT-
HOCTi y HBOI'O ITOBHOBAyKEHb II[OJ0 3BEpPHEHHA [0
CyIy), BiH 3a OPUAUYHOI0 MPUPOAOI0 CBOEI Aifdib-
HOCTi He MOXKE POBTJIANATHCH AK YOCOOJEHHS aep-
JKaBU-1I03MBaYa, OCKiJbKM B IPOKYypopa BifCyTHA
BaJKJIMBA O3HAKA CTOPOHMW BiH He IifAB Bij iMeHi mep-
JKaBM y CIOiPpHMX MaTepiaJbHUX IIPABOBiJHOCHMHAX,
He O0yB ix yuacHuKoM. Tomy mpoxypopa B IIiit cuTy-

amii MoXKHa BBaXKaTW (PIKTMBHUM Io3mBaueM. He
y HEraTMBHOMY DPO3YMiHHI TepMiHYy «(piKTUBHUM»,
a y pPO3yMiHHI 3aCTOCYBaHHS IOPUAMYHOI (PiKIii AK
3ac00y IOPUAMYHOI TeXHIKM, KOJU AJA JOCATHEHHS
TeBHOI JIETITUMHOI METH IIPABOBOT0 PETyI0BAHHL (Y
TaHOMY BUTIAAKY IJsd 3abesmeueHHs y4acTi B CymO-
BOMY IIpolleci AKOTOChH Cy0’€KTa HA CTOPOHI IO3H-
Baua) IO3MBaUeM HAa3MBAEThCA 0c00a, AKA HACTIPABAL
3a CBOEI0 I0PUAMYHOI IPHUPO/I0I0 HUM He €.

BucHOBKM i mepcmeKTHBM TOJAJBIIMX JOCJi-
IKeHb:

1. Bapro BioxpeMuTH BUIAAKN 3BEPHEHHS IO
CyZAy OpraHiB Jep:KaBHOI BIaAM Ha 3aXMCT iHTepeciB
Iep:KaByU Bil BUIAAKIB 3aXMCTy HUMHU B Cy[i iHTe-
peciB immux oci6. Tomy 10 3a 3aMOBUYBAHHAM MU
pO3yMi€eMoO, IO IiJf Yac 3BePHEHHS IO CyLy OpTraHy
JIEep:KaBHOI BJAAM HA 3aXMCT iHTEpeciB gep:KaBu,
BaXUCTY «UY:KMX» iHTepeciB y cyai He BinOyBaeThC,
OCKiJIBKM CTOPOHOIO Y CIIPABi € caMa Jep:xaBa B 0co0i
BigmoBizHOro opramy. ToMy HeoOXifHO pO3pisHATH
BUIIAAKM, KOJU OPTaH Aep:KaBHOI Baagu 6epe y4acThb
y cmpaBi Ha cTOpoHiI mosmBaua abo BigmoBigaua,
3aXUINAI0YN iHTEepecH Jep:KaBu, TOOTO YOCOOIIOI0UN
Jep:KaBy Ha CTOPOHI IO3WMBava YW BifmoBimada, Ta
BUTIAAKM, KOJU OpPraH AEP:KaBHOI BJIAAU BUCTYIIAE
y CIIpaBi He AK CTOPOHA, a AK Cy0 €KT, IepeadaueHmnit
ct. 56 [{IIK, peamisytouu GpyHKIIi 10 1ep:KaBU 110 3aX -
CTy IeBHUX 0cib y mependaueHnX 3aKOHOM BUIATKAX
IIJAX0M 3BePHEHHS J0 CYAY 3 TO30BOM HA 3aXMCT iX
TpaB Ta iHTepeciB (HampUKJIaJ, IKIIO MiclieBa aep-
JKaBHA aIMiHiCTpaIis, BUKOHYIOUM IIOKJAJeHi Ha
Hel (DyHKIIi omikmM Ta HmiKJIyBaHHS, 3BEPTAETHCA IO
Cyny 3 ITO30BOM Ha 3aXMCT IIPaB Ta iHTepeciB mMaJo-
JITHBOI UM HEeHOBHOJITHROI AuTHHHU). ToMy AKIIMO
OpraH Jiep:KaBHOI BJaAM He 3aXUINA€E iHTepecy iHIImx
ocib, a yoco0Jioe Iep:KaBy Ha CTOPOHI Io3MBaua UM
BifimoBizaua, Ha HHOTO He MOIIMPIOETHCA 00MEKEeHH
4. 1 cr. 57 IIK mozxo mpaBa Ha YKJIaJeHHA MUPOBOI
VTOZM.

2. fdximo mo30B mpen’ ABIEHO He THUM OPraHOM
abo He 110 TOTO OPTaHy AepKaBHOI BJIaIM, AKUH YIIOB-
HOBa)KeHWH [Jep:KaBoi0 3AiCHIOBATH BiAmoBimHi
(yHEKUil y cmipHUX NMpaBOBiIHOCWHAX, TO Ma€ Micile
He y4YacThb HEHAJIeKHOI CTOPOHM 3 BigIOBigHMMU
IJIs IbOTO IIPABOBUMHM HACTigKaMM, a BiJCYTHICTH
IIOBHOBAKEHb Y BiJIOBIZHOrO OpPraHy B3axXWINATh
iHTEpecH Aep:KaBU K CTOPOHU y cipaBi. Tomy AKIIO
MaJI0O MicIle Ipen’ sSBJIEHHA II030BY OPTaHOM, SKWH
He YIOBHOBA'KEHHU HA 3aXMCT iHTEpeCiB JepiKaBu
y TeBHii c(epi cycniabHUX BiHOCWH, TO CYZ MOBU-
HeH IIOBEPHYTH II030BHY 3adBY Ha migcrasi m. 4 4. 4
ct. 185 IIIIK, a sK110 TaK Wi HEHAJIEXKHUI OpraH BKa-
3aHUU K BiAIOBifa4, TO CyJ IMOBHHEH 3AJIYUYUTHU IO
ydacTi y clipaBi HaJle:KHUI opraH, aji»ke HaeThca He
mpo 3aMiHy BigmoBimaua (ToMy IO BimmoBimau 1e
IepiKaBa), a BUBHAUEHHS CYJOM HAJIe:KHOTO OpraHy,
SIKUH YIIOBHOBAKEHWH 3aXWINATH iHTepecH JepKaBu
V BiIIOBIIHMX IPAaBOBiTHOCHHAX.
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3. Sxmo pineHHs y cIpasi 3a T030BOM 0 OPraHy
JIepKaBHOI BiIagM, IKUH IifAB B iHTepecax nep:KaBu
Ha CTOPOHI BiAgmoBimaua, MiAjAarae IPUMYCOBOMY
BUKOHAHHIO, BUKOHABYE ITPOBAI/KEHHA He MOXKe OyTH
3aBepIlleHe 3 IIificTaB HEMOKJIMBOCTI BUKOHAHHSA
yepe3 BiJCYTHICTh KOINTIB HAa Ka3HAUYEHCHLKOMY
PaxyHKY TaKOTO OpPTaHy Ta MaitHa, Ha AKe MOXKe OyTHu
3BepHEHE CTATHEHH, aJi»Ke 000B’ A30K MOKJIAAETHCA
Cy[IOBUM PpillleHHAM He Ha KOHKDETHUH opraH Jep-
JKaBHOI BJIaJU, a HAa JEePXKaBy B IILJIOMY.

4. TIporypop BUKOHYE CyOCHIiapHy POJIb Y 3aXUCTi
iHTEpecCiB JMEep:KaBU y IUBLIBHOMY CYIOUYHHCTBi. Bix
He MOKe 32 IOPUIUYHOI IIPHUPOJOI0 CBOEL MisIbHOCTI
POBTIIAZATHCH AK YOCOOJEHHS JEP:KaBU SAK CTOPOHU
y CIIpHUX MaTepiaJbHUX, & OTKE H IIPOIeCyaJTbHUX
BimHocmHax. ToMy MAKIIO IPOKYPOP 3a3HAYAETHCA
B IIO30BHIN 3aaBi aK mosuBau (y pasi BimcyTHOCTL
OpraHy, VIOBHOBa;KEHOTO 3IiMiCHIOBATH (DYHKIIii mep-
JKaBM y CIipHUX IIPaBOBiHOCKMHAX, ab0 BifCcyTHOCTL
V HBOTO TIOBHOBAKEHb ITIOI0 3BEPHEHHS JI0 CYAY), BiH
MOBMHEH BBa)KaTHuCA (QiKTUBHUM IIO3MBAUEM Y PO3Y-
MiHHI 3acTocyBaHHS MOpuUAMYHOI (iKIii ax 3acoly
IOPUINYHOL TEeXHiKW, KOJM IJIA IOCATHEHHS IIeBHOI
JIETITUMHOI MeTH! TPABOBOTO PETyJIIOBaHHA (Y JaHOMY
BUIIAAKY [ 3a0e3IIeUeHH yUaCTi B CyIOBOMY IIPoIieci
SIKOTOCh CY0’€KTa Ha CTOPOHI ITO3MBAYa) IO3WBAUEM
HA3WBAETHCA 0c00a, AKA HACIPAB/i 3a CBOEIO I0PUINY-
HOIO TIpUpPOZ0I0 HUM He €. ToMy Ha IpPOKypopa, AKui
3MiliCHIOE B CYZAi 3aXWCT iHTEpeciB Aep:KaBH, B yCiX
BUTIAIKAX HOIIUPIOETheA mependayene u. 1 cr. 57 ILIIIK
00MeKeHH 1010 IIpaBa YKJIaeHHI MUPOBOI YTOAH.
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AHoranis

Andponog 1. B. [lep:xxaBa K CTOPOHA Y IO30BHOMY
nmpoBamkenHi. — Crarrd.

Y crarTi mpoaHanizoBaHO IPOOJEMY IPABOBOTO CTa-
TYCy Hep:KaBU SK Cy0 €KTa IUBIIBHMX MPOIECYATbHIX
TIPaBOBiJHOCKH Ta IPOIecyatbHOil (hopmu ii yuacTi B cymo-
BOMY IIPOIIECi.

3nilicHeHe CITiBCTABJIEHHA IPABOBOTO  iHCTUTYTY
caMOIIPe/ICTABHUIITBA MIPAB Ta iHTepeciB I0PUINIHUX 0Cid
y cyai uepes iX opraHu yIpaBJIiHHS Ta YYACTi B CYyZOBOMY
mpotieci JepsxaBu B 0co0i opranis Jep:raBHOI BIagu Ha CTO-
POHIi mo3mBaua um BigmoBimaua. BeranoBieHo, 1m0 oprax
Iep:KaBHOI BJIaJu, BUCTYIIAIOUM B CYAL Bix iMeHi nep:kaBu,
caMm obifiMae cTaTyc mosuBaya UM BifTOBifaua, OCKiNIbKU
Ha BigMiHY BiZ TOro X OpraHy YNIpaBJIiHHA OPUIUIHOI
0co0H Ma€ CBOIO BJIACHY CY0’ €KTHICT.

PosrianyTo muTaHHA IPO TE€, YU € CTOPOHOIO B CY[IO-
BOMY IIpOIleci cama Jep:KaBa UM opraH Aep:KaBHOI BiIaau,
SAKWI Mae KOMIIETEHIIi 10 JiATH y MeBHil cdepi cycminpbHIX
BimHOCHWH Bijm imMeHi Jep:kaBu. 3milficHeHe PO3MEKYBaHHS
BUMAAKiB 3BepHEHHA JO CYAY OPTaHiB Jep:KaBHOI Biagu
Ha 3aXMCT iHTepeciB Jep:KaBy Ta BUMIAAKIB 3aXUCTY HUMU
B Cy/i iHTepeciB iHIKNX 0Ci0 B MOPALKY, BCTAHOBJIEHOMY
IJIS OPTaHiB Ta 0cib, AKMM 3aKOHOM HaJaHO IPaBO 3BepTa-
THCS 0 CYAY B iHTepecax iHIIIX 0ci0. 3po6/eH0 BICHOBOK,
10 AKIINO OpraH Jep:KaBHOI BJIAJM He 3aXWINae iHTepecu
inmwux ocib, a yocoOJIioe Iep:raBy Ha CTOPOHI [T03uBava uu
BifimoBigaua, Ha HHOTO He HOIINPIOETHCI 00MeKeHHS II[0/I0
IIpaBa Ha YKJAJEeHHSA MUPOBOI YTOIH.

Ha ocHoBi aHanisy HOPM UMHHOTO 3aKOHOJABCTBA Ta
CYZOBOI MPaKTUKH JOCIiIKeHO IPo0IeMaTHKY IPeACTaB-
HUIITBA IPOKYPOPOM iHTepeciB nep:KaBu B cy/i. 3po0IeHo
BHUCHOBOK, IT[0 TPOKYPOP, BUKOHYIOUX CyOCUIiapHY POJIb
y 3axmCTi iHTepeciB Jep:KaBuU y HIUBIILHOMY CYAOUMH-
CTBi, He MOXKe 32 IOPUJUYHOI0 IIPUPOJOI0 CBOEI MiAMBHO-
CTi POBTIIANATUCE AK YOCOOJEHHS AePKABU AK CTOPOHU ¥
CIipHUX MaTepialbHUX, a OTKe I MpoIlecyalbHUX BigHO-
cuHax. ToMy AKIIO IPOKYPOP 3a3HAUAETHCA B IO30BHIiM
3adBi AK M03WBAY, BiH MOBWHEH BBAXKATUCA (PiKTUBHUM
o3MBaUeM Y PO3YMiHHI 3aCTOCYBaHHSA IOPUAAUHOIL QiKITil
AK 3ac00y PUIUYHOI TeXHIKM, KONM AJNS JOCATHEHHS
TIeBHOI JIETITUMHOI METH IIPABOBOI'O PETyJIIOBAHHSA II03U-
BaueM Ha3MBAEThCA 0c00a, AKA HACIPABAL 32 CBOEIO I0PU-
JUYHOI0 IPUPOZOI0 HUM He €. ToMy Ha IPOKYypopa, AKUH
3IiMCHIOE B CYy/Ii 3aXUCT iHTEPeCiB ep:KaBy, B yCiX BUMA-
KaX TOIMPIOEThCI 00MeKeHHA IMOAO IIpaBa YKJIaJeHHS
MUPOBOI YTOAM.

Knwuosi crosa: TmpaBoCyAas, IUBLIBHME IpoIiec,
CYMOBHUI POBTJISH, II030B, 3aXMCT AEPKABHUX iHTepecis,
TIPOKYPOP, II03MBaY, BiAMOBifau.
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Summary

Andronov I. V. The state as a party in the claim
proceedings. — Article.

The article analyzes the problem of the legal status of
the state as a subject of civil procedural legal relations
and the procedural form of its participation in the court
process.

A comparison of the legal institution of self-
representation of the rights and interests of legal
entities in court through their management bodies and
participation in the state's legal process in the person
of the state authorities on the side of the plaintiff or
defendant has been made. It has been established that the
body of state power, speaking in court on behalf of the
state, itself assumes the status of a plaintiff or defendant,
since, unlike the same governing body of a legal entity, it
has its own subjectivity.

The issue of whether the state itself or a state
authority, which has the competence to act in a certain
sphere of social relations on behalf of the state, is a
party in the legal process is considered. A distinction
has been made between cases of appeals to court by state
authorities to protect the interests of the state and cases
of their protection of the interests of other persons in
court in accordance with the procedure established for
bodies and persons entitled by law to apply to court in

the interests of other persons. It was concluded that
if the state authority does not protect the interests of
other persons, but represents the state on the side of the
plaintiff or defendant, it is not subject to the restriction
on the right to conclude a settlement agreement.

On the basis of the analysis of the norms of the
current legislation and judicial practice, the problem
of representation of the state's interests by the
prosecutor in court was investigated. It was concluded
that the prosecutor, performing a subsidiary role in
the protection of the interests of the state in civil
proceedings, cannot, by the legal nature of his activity,
be considered as the personification of the state as a
party in disputed material and, therefore, procedural
relations. Therefore, if the prosecutor is indicated
in the statement of claim as a plaintiff, he should be
considered a fictitious plaintiff in the sense of the use of
legal fiction as a means of legal technique, when in order
to achieve a certain legitimate goal of legal regulation,
a person is called a plaintiff who, in fact, by his legal
nature is not him. Therefore, the prosecutor, who
protects the interests of the state in court, is subject
to restrictions on the right to conclude a settlement
agreement in all cases.

Key words: justice, civil process, trial, claim,
protection of state interests, prosecutor, plaintiff,
defendant.
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XmenvHuybK020 yHigepcumemy ynpasiinns ma npasa imeni Jeonida K03vkosa

MMPOBJIEMHU KJIACUPIKAIIIT CIIOCOBIB 3AXHUCTY CIMENHUX ITPAB TA IHTEPECIB
Y CIMEMHO-ITPABOBIN JTOKTPHUHI

Ilocmanoska npobaemu ma it 36’30k i3 6aHCAU-
BUMU HAYKOBUMU MA NPAKMULHUMU NPOOIEMAMU.

Crarra 55 Komcturymii Ykpainu BusHauae, IIIo
KOJKeH Mae ITIpaBo Oyab-AKMMHU He 3a00pOHEHUMHU
3aK0HOM 3aco0aMu 3axUINaTH CBOI IpaBa i cBoOOIM
BiJ IOPYIIIeHB i IPOTUIIPABHUX HOCATaHb. Ko:KeH Mae
IIpaBo IicJid BUKOPUCTAHHA BCiX HAIliOHAJIBHUX 3aCO0-
0iB IOPMIMYHOTO 3aXWCTy 3BEPTATHCSA 34 3aXUCTOM
CBOIiX TpaB i cBOOOM MO BigMOBIAHMX Mi:KHAPOTHUX
CYZOBHX YCTAHOB UM JI0 BiITIOBiJHNX OPraHiB MiKHa-
POINHUX OpraHisamiil, uwieHOM a00 YUaCHUKOM AKUX
€ YKpaina. I3 1aHOTO KOHCTUTYIIIIIHOTO IOJIOKEHHA
BUILTMBAIOTH MOJOKeHHA cTaTed 7 Ta 18 CimeitHoro
KojeKkcy Ykpainu (Hagayi mo rekery — CK Yrpainn),
KO0 BH3HAYEHO, IO KOMKEH YYACHUK CiMeHHMX
BiTHOCWH, AKWI JOCAT YOTHUPHAAIATH POKiB, Mae
IIpaBo Ha 6esmocepenHe 3BEPHEHHS 0 CYIy 3a 3aXU-
CTOM CBOTO IIpaBa abo iHTepecy, B TOMY YMCJIi IILJISA-
XOM BCTAHOBJIEHHS IIPABOBiIHOIIEHHS, IPIMYCOBOTO
BHKOHAHHS T00POBLIHHO He BUKOHAHOIO 000B A3KY,
MpUNIHEHH IPaBOBiAHOINIEHHA, a TAKOXK 10oro any-
JIIOBaHHA, IPUNIMHEHHA Ailt, AKi HOPYIIYIOTh ciMeliHl
IIpaBa, BiTHOBJIEHHS IIPABOBiJHOINEHHSA, AKe iCHY-
BaJIO 10 MOPYIIEHHA IIpaBa, BiANIKOAYBaHHA Mare-
pianpHOI Ta MOpaJbHOI ITKOAU, 3MiHU IIPaBOBiHO-
IIIeHHs, BU3HAHHS HE3aKOHHUMM pillleHb, Oill Yu
0e3midanpHOCTI Oprany [mgep:kaBHOI BJAaAM, OPramy
Baagu ABronomuoi PecmyOmikm Kpum a6o opramy
MiCIIeBOTO CaMOBPAAYBAaHHSA, IX I0CAJ0BHX i CIIy:KO0-
Bux oci0. Taxo:xx i3 monosxens crareit 154, 258 ra 262
CK Vxpainu BUILIMBAa€E MOMKJIWBICTH CaMO3aXUCTY
ciMefiHMX TIpaB YUACHUKIB ciMelHMX mpaB (AK iXHiX
IIpaB, Tak i mpaB ix uneniB cim’i Ta poguuis) [1]. Corix
3a3HAYUTH, III0 icHyioua amcnosuiid 4. 2 ct. 18 CK
Yxpainu € JoCTaTHHO IPOI'PECHBHOIO i BKJIIOUAE B cebe
IMINPOKUI Tepelik cmocobiB 3aXmCTy, AKi MOMKYTh
OyTH 3aCTOCOBAHI BiATOBiTHHMM IOPUCIUKI[IHHAMN
opraHamMu a00 CaMMMHU YYaCHMKAMM CiMeHHHX Bif-
HOCHH. 30KpeMa, V IepeBasKHill OiMbIIOCTI IUBiIbL-
HUX KOJeKciB mep:kaB €Bpomeiicbkoro Corosy He
BU3HAUEHO KOHKPETHOT'O IEPETiKY cIoco0iB 3aXuUCTy
IIUBiIBHUX (B TOMY YMCJIi ciMeHMX) IIPaB Ta 3aKOH-
HUX iHTepeciB yyacHUKiB BiJIOBiJHWX IIPaBOBigHO-
cun. ¥ Cimeitnomy Komekci Pecmy6mixu Moamosa,
30KpeMa y CT. 7 BU3HAUEHO, I[0 CiMeliHi mpaBa 0xo-
POHAIOTHCA 3aKOHOM, 3a BUHATKOM BUIAIKiB, KOJIN
BOHU 3[IiICHIOIOTHCA Y IPOTUPiUYi 3 iX MIpHU3HAUEHHAM
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Yy 3aKOHOM; 3aXWCT CiMeHHMX IIpaB 3AiNCHIOETHCS
KOMIIETEeHTHUMY OpPraHaMy ITy0JIiYHOTO YIpaBIiHHSA,
a B OKPEMUX BHUIIATKAX MeJiaTopaMu Ta CyJOBUMU
iHCcTaHITiAMYT; cIToco6HM 3aXUCTy CiMeHUX IPaB BCTAa-
HOBJIIOIOTHCA ITUM KOJEKCOM, iHIIMMM 3aKOHAMY Ta
HOpMaTuBHuUMHU aKTamMu. OJHAK i B JaHOMY BUIAIKY
KOHKPETHOTO TepeJiKy CIocobiB 3aXUCTy CiMEeHHUX
mpaB Ta iHTepeciB He BusHaueHo [2]. OxHAK, 3BaKa-
oun Ha Te, 1o y ¢T. 18 CK VKpainu BusHaueHi AK
cmoco0u 3aXMCTy CiMeHHUX IpaB Ta iHTepeciB He yci
MOXKJIMBI il cyay Ta iHIIMX IOPUCIUKI[IMHUX opra-
HiB a00 yyacHUKA CiMeHHMX BiTHOCWH, AKUH 3Milic-
HIOE caMO3axUCT CiMeHHMX IIpaB Ta iHTepeciB, 3Ba-
sKatoun Ha opmyaoBanud 4. 2 cr. 18 CK Vipainu:
«CyJl 3aCTOCOBYE CIIOCOOM BaXWUCTY, AKi BCTAHOBJEHL
3aKO0HOM a60 oMOBJIeHiCTIO (oroBopoM) cTopin» [1],
MUTAHHS BUSHAUEHHS OiJBII MMOBHOTO IEPeNiKy CIo-
co0iB 3axmCTy ciMeHHMUX IIpaB Ta iHTepeciB € aKTy-
aNBHUM Ta TAKUM, IT0 TIOTPebye BUBUEHHS Y ciMel-
HO-TIPABOBi#l JOKTPUHI.

AHnaniz ocmarnHix 0OocnidxeHv i nybrixauiil,
8 AKUX 3AN0YAMKOBAHO PO38’A3AHHA 0aHOI npobiemu
i Ha aki onupaemucsa asmop, sudifeHHsa Hegupiule-
HUX paHiule YACMUHK 3a2aLbHOL NPOOLeMU, KOMPUM
npucesuyemocsa 0aHa cmamms.

Ha crorogui mpoOseMaTrka BuUSHAUEHHS OKpe-
MuX cmocobiB 3axMCTy ciMeHHMX IIpaB Ta iHTe-
peciB mocrimkyBajsacsa pAIOM HAYKOBIIB, TaKUX
ak B. A. Barpac, M. M. [Hakosuu, B. 0. €Bko,
I. 0. Kocramxkin, JI. B. Kpacumnbka, O. B. Hekpa-
coBa, I. JI. Cepmeuna, A. O. Ckiuenko, B. I. Tpy6a,
C. M. Xogaxk, I'. B. Uypmira, ogHak B cimeitHO-TIpa-
BOBill JOKTpHUHI 30epiraeTbcs AMCKYCid IOg0 Bif-
HEeCEHHS OKpeMHUX [iif, CIpIMOBAHUX HA 3aXUCT
ciMeHMX TIpaB Ta iHTepeciB yYaCHUKIB ciMeHHMX
BigHOCHMH 10 CIIOCOGIiB 3aXMCTY; IO MOMKJIMBOTO iX
BigHecenHs mo ¢dopm abo 3acobiB 3axmcTy; 3MicTO-
BOT'0 HATIOBHEHHSA OKPeMuX croco0iB 3axucry. Bure
BUKJaZieHe [J03BOJIIE HAM BKAas3aTH Ha HeoOXimHo-
CTi TIpOBeJEHHA OIVIANY NOKTPUHAJIBHUX IKEpes,
TMPUCBAUYEHUX IMIPOBEIEHHIO0 KJjacupirailii cmocobir
3aXMCTy CiMeNHMX IIPaB Ta iHTepeciB, 1100 IPH IPo-
BeJIeHHI IIOAATBIINX HAYKOBUX JOCJiMKeHb BUBECTH
BiacHi Kputepil Kiaacuikarmii cmocobiB saxumcry
ciMenHMX IIpaB Ta iHTEpecis.

Dopmyaoeanns yineii cmammi. Metoro miei Hay-
KOBOi CTATTi € HAYKOBe MOCITi[KeHHA NOKTPUHATD-
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HUX Kepes, AKMMU BU3HAUeHi BJACHI mipgxomu mo
rJacu@ikarii cmocobiB 3axucTy ciMeHUX IpaB Ta
iHTepecis, iX y3araJbHeHHS Ta BUALJIEHHSA OIITAMAJIb-
HOTO IEepeJiKy crmoco0iB 3aXmCTy ciMeHHuX IpaB Ta
iHTEpECiB.

Buxaad ocnoenoz0 mamepiany 0ocai0xceHHA.

Y mpaBoBiii JOKTPHUHI HaiiuacTiime cepef cocobiB
BaXMCTy CiMeMHMX TpaB Ta iHTepeciB, AKi He BKa-
3aHi y 4. 2 cr. 18 CK YKpainu BuminsgioTh: BUSHAHHA
IpaBa, CTATHEHHS HEYCTONKY, BUSHAHHSA IIPABOYNHY
HeJiCHMUM, CIIOCO0HM, SKi 3aCTOCOBYIOTHCS B ACIEKTL
CaM03axXMCTy CiMeHUX TIpaB.

Tax, 3. B. PomoBcbKa 3asHauae, 10 40 3MiCTy
MOHATTA cmoco0y BUBHAHHA IIPaBa BiTHOCUTHCA
CYZIOBe IiATBEDKEHHS y:Ke iCHYIUYoro, ajie HeBH-
3HAHOTO iHIMWMEM 0CO0AMW YW OCIIOPEHOTO HUMMU
mpaBa, HAUPHWKJIAA MOKJIWBICTh BUBHAHHA IIpaBa
IOAPYIKIKA HA YAaCTHMHY MaiHA y pasi Horo moxiny,
a TaKOK BUBHAHHA 0CO0M TaKoIo, IT[0 Mae IIPaBoO Ha
yTpuMaHH4 [3, c. 41; 4, ¢. 59; 5, ¢. 70]. C. O. Mypa-
TOBA TAKOK BUILJISAE TAKUH CIOCI0 3aXMCTy ciMeHHNX
IIpaB Ta iHTepeciB K BU3HAHHS mpaBa (0OAHAK BKJIIO-
yae [0 Horo 3MicTy nmepeayciM BusHAaHHS 6aTbKiBCTBA
a00 MaTepMHCTBA, X04Ya BOHO OXOILTIOETHCA MTOHAT-
TAM BCTAHOBJEHHS CiMEHHOTO IIPABOBiIHOIIEHHS)
[6, c. 63]. €. 0. [lymikina 3asHauae, IO BUKOPHU-
CTaHHA TAKOTO CI0oco0y AK BU3HAHHS TIpaBa JO3BO-
Jie BUBHATH IIPABO 3@ 00000 (YOJOBIKOM), UTIEHOM
cim'i i T.4., AKe O IBOr0 He BU3HABAJIOCH IHININMHU
ocobamu ab0 3 IPHUBOAY HASIBHOCTI SKOTO B YIIOBHO-
BasKkeHol ocobm € cmip. OgHuM i3 3acobiB 3axmcTy
ciMeiiHUX mpaB Ta iHTepeciB, AKUI 3aCTOCOBYETHCA
B MeKaXx TaKoro croco0y K BU3HAHHS IIpaBa, HayKo-
Bellb BHJiJSE 30KpeMa BU3HAHHA 3a JOOPOCOBiCHUM
TOAPYKKAM y HemilficHOMY ILTIO0i OKpeMHUX IIpas,
mepenycim y MaiiHOBi# cdepi [7, c. 48]. MosxHa moro-
IUTHUCH i3 JaHUM TBEPAKEHHSIM, OCKIJIBKY B TaHOMY
BUINIAAKY, BUSHAHHA CYAOM ILIO0y HeTifiHUM IIpu-
3BejIe 10 aHyJTI0BAHHS CiMeITHOTO ITPaBOBiAHOIIIEHHS,
OTHAK BWB3HAHHA 3a [JOOPOCOBICHUM IIOAPYKIKAM
PSAy TpaB IOAPY:KKA, OyAe CAMOCTIHHHM CIIOCO-
OoM saxwmcTy. AHAJOTiuHOI IYMKM TOTPUMYBAJACsH
i €. B. Kaiimarosa [8]. B Toit e uac, HaykoBIi
MMOMUJIKOBO BiHOCATH [I0 3MIiCTy BUBHAHHA IIpaBa
MOKJIMBICTb BCTAHOBJIEHHS IOXOMKEHHA IUTUHU
Bix moapy:x:xa abo ocobu, AKa Iojaja BigmoBigHmiA
II030B IIPO BCTAHOBJIEHHA 0aThbKiBCTBA.

[mmmum cmoco6oM 3aXUCTy ciMeHUX IpaB Ta iHTe-
peciB y HAyKOBi#i JiTepaTypi Ha3UBAETHCA CTATHEHHS
HeycToiKY B MopAAKY cT. 196 CK Ykpaiuu gk sugy
ciMelHO-IIPaBOBOI BiAMOBiZAJIBHOCTI 3a IIPOCTPO-
YeHHS CILIaTH ajtiMeHTiB. K camocrifimuii cmocib
BaXMCTy CiMelHUX IpaB BOHA BU3HAETHCA 30KpeMa
3. B. PomoBcbkoio [3, c. 41; 4, c. 59], B. 1. Bopuco-
Boto Ta I. B. JKuniakosomw [9, c. 65], JI. €. I'y3s Ta
A.B.Tysp[10, c. 70], JI. B. Kpacunska [11, c. 397].
Mo:xeMo TOTOAUTHCA i3 BUCJIOBJIEHOI Y IIPaBOBIii
JOKTPHHI IYMKOI, OCKiIbKY CTATHEHHA HEYCTOUKU

(B ToMy umcsi ¥ y BUMaAKax IepemdaueHux ciMen-
HO-IIPABOBMM JOTOBOPOM) HE OXOILTIOETHCA 3MiCTOM
JKOIHOTO i3 c11oco0iB 3aXMCTy CiMeHUX IIPaB Ta iHTe-
peciB, nepenbauenux ct. 18 CK Ykpainu. 3 inmoro
0oxry, nucmosuitid cr. 196 CK Ykpainu mepemdauae
CTATHEHHS i3 oco0m, AKa MOMyCTHJIa HEBUKOHAHHSI
000B’A3KY IIOAO0 HAJAHHSA YTPUMAHHS TaKOMX IIPO-
IeHTiB Ta iHQIAIIAHEIX BTPAT y pasi IPOCTPOUECHHS
OILIATH JOJATKOBUX BUTpAT Ha nuTuny [1].

Pan maykosmiB, soxpema, I. B. Kumimxosa
[9, c. 64-65] ra C. O. MyparoBa [6, c. 64] BuginaoTh
TaKkuil cmoci6 3axmcTy ciMeHHWX IIpaB Ta iHTepeciB
K BUBHAHHA IMPABOUMHY (TOOTO ciMeiHO-ITPaBOBOTO
IOTOBOPY, ILII00Y, TOIT0) HemilicHuM. B Toii ke uac,
B JaHOMY pasi Bim0yBaeThcA aHYIIOBAHHSA IPABOBiJ-
HOIIIEHHS, K€ BUHUKJO B Pe3yJbTaTi YKJIameHHS
IOTOBOPY, peecTparii maoly, a 0T:e BU3HAHHA Ipa-
BOUMHY HEJiICHM He MOJKe PO3TJIAJATHCA SIK CaMo-
cTitHM cmocib 3aXmMCTy ciMeHMX TpaB Ta iHTepecis.

ixaBum € Buminenua C. 0. MypaToBoio B AKO-
cTi cTI0CO0Yy 3aXMCTy CiMeHMX IpaB iX CKOPOUEHHS,
SKe IPOABJISIETHCA 30KPeMa Yy MOMKJIMBOCTI BigcTyry
BiJl PIBHOCTI YaCTOK y CILJIBHOMY MaWHi MOAPYIKIKS
TIpX HOTO0 TMOAiTi, 00Me:KeHHd Y MpaBi Ha YTPUMAHHSA
V pasi HerigHol moBeiHKYN HMOAPY:KIKA, 00MEKeHHS
y IIpaBi Ha posipBaHHA MLII00Y Y pasi HagBHOCTI AiTel
II0 TPHOX POKiB [6, c. 64]. B Toii :xe uac, y BuIiie BKa-
3aHNX BUIIAJKaX Bi0OyBaeThCa 3MiHa ciMeiiHOTO mpa-
BOBiTHOIIIEHHS, X0U i He Ha KOPHUCTH OJHOTO i3 yuac-
HUKIiB cCiMeHUX BiTHOCHH.

Mo:xemo moroguTucs i3 Bucaopaenoo JI. €. I'ysn
ta A. B. I'y3b IyMKOI0 TIPO Te, 110 MOMKJINBICTH 0CO0H
y CYZOBOMY MOPAAKY CIPOCTYBATH HEIOCTOBipHY
indopmarito mpo cebe, wreHiB ciM’i, a TAKOXK IIPaBO
Ha BIigIIKOAYBaHHA IIIKOAM, 3amogigHOl 30mpaH-
HAM, 30epiraHHAM, BUKOPHCTAHHAM Ta IIOIIMPEH-
HAM Takoi indopMmarii € okpeMuM cIIocob0M 3aXUCTY
cimeitaux mpas Ta inTepecis [10, c. 70].

JI. B. Kpacunpka Bumijfe 0COOJIMBUI IEpesiK
CII0C00iB 3aXMCTy ciMeHHMX MpaB Ta iHTepeciB 6aThb-
KiB Ta giTeil: BUSHAHHS (BCTAHOBJIEHHS) 0aThbKiBCTBA;
OCIIOPIOBAHHS 0AaTbKiBCTBA; BUSHAHHSA MATEPUHCTBA,
BCTAHOBJIEHHS (PaKTy MAaTepUHCTBA, OCIOPIOBAHHSI
MaTepUHCTBA; BifiOpaHua JUTHHY, B TOMY YHCIi 0e3
mo30aBIeHHS 0aThbKiBCHKUX IIpaB; 00Me:KeHHA 0aThb-
KiBCBKUX IIpaB; IPU3YINHEHHA 0ATbKiBCLKUX TIPaB;
mo30aBieHHS 0ATbKIBCBKMX IIpaB; CTATHEHHS aJi-
MEHTiB Ha YTPUMAaHHS IUTHHY; HEYCTOHKA (TIeHI) 3a
MIPOCTPOUEHHA CILJIATH AJIMEHTIB; BiJIIKOXyBaHHS
MarepiasbHOI Ta MopasbHOl mKoau [11, ¢. 393-397].

ITo cTocyeThcaA caMO3aXUCTy CiMeHHUX IIpaB, TO
OKPEMUMU 3aX0JaMHU, AKi 3aCTOCOBYIOTHCA V JAHOMY
BUIAJAKY € MOXKJIMUBICTh OaTbKiB 3MiHUTH Micile
MPOKUBAHHA MUTWHU, IPUNUHUTU Ii CHIIKYBaHHA
3 MEBHOI0 0C000I0, BXKUTHU 3aXOAiB ITOJ0 OXOPOHU
muTuHY Ha Byaumdi [9, c¢. 67], BumHEHHA il caMor0
0c00010, TIPABO AKOI IMOpPYINeHe, Ailf, CIPIMOBAHUX
Ha BiJHOBJIEHHA CBOTO IIpaBa, B TOMY YHUCJIi ITepeci-



Bunycx 2(43), 2022

31

JyBaHHSA 0ocobHM, AKa BUKpaja TUTHHY, BigiOpaHHsd
y Hel guTHHYU 3a KomoMoroo cuau 3, c. 41; 4, c. 60].
3asHaueHi 3axoau € MpaBoM OATHKiB HA CaMO3aXMCT
IUTHUHY Ta IOJATAIOTH Y MOMKJIMBOCTL y pasi mopy-
IMeHHA IpaBa YW iHTepecy IWUTWUHU, BUHUKHEHHS
peasbHOI 3arpo3u TAKOTO IIOPYINEHHSA 3aCTOCYBATH
JOITLIBHY Ta aeKBATHY IPOTUAII0 HA TONEPeIKeHHI
a00 IPUIMHEeHHA TaKOT0 IopyIleHHA. B Toii ke uac,
(paxTuHO Ii il MiAIAZAIOTH IiJ HOHATTS MPUIIN-
HeHHA [Iiif, AKi IOPYNIYyIOTh ciMeliHi paBa, AKe BiKe
BUiJIeHe AK CIIOCi0 3aXMCTy ciMelHUX IpaB Ta iHTe-
peciB y cT. 18 CK Yxpainn.

Tl'oBopsAum PO OCHOBHI mifcTaBu A1 KJaacupika-
Iii cmoco0iB 3axXMCTy ciMefiHMX TpaB Ta iHTepecis,
B HAyKOBiii JiTepaTypi BUAIIAIOTH HACTYIIHI:

1) samexXHO BiJ BUAY IIpaB, IO 3aXUIMAIOTHCH:
saraibHi (yHiBepcasbHi) cmoco0u B3axmCTy, III0
MOXKYTb OYTH 3aCTOCOBaHI AJA 3aXMCTy OYIb-IKUX
cimefiHMX TpaB Ta iHTepeciB (HampuwKJam, m0306aB-
JeHHA 0aThbKiBCHKUX IIpaB, BUSHAHHSA 0AaTbKiBCTBA),
Ta CIeIiaJbHI CII0cO0M 3aXMCTY, AKi MOXKYTb OyTH
3aCTOCOBAHI [JIA 3aXMCTy OKPeMHX IIpaB OaTbKiB
i miTe#l (HampUKIA[, CTATHEHHS HEYCTONKMY (IIeHi) 3a
IPOCTPOUEHHA cIiaTy axiMmenTis) [11, c. 312];

2) sa;eXHO Bif IiNbOBOI CIPAMOBAHOCTi: Ipe-
BEHTUBHO-IIPUCiKaJbHI, AKi cIpaAMoBaHi Ha 3a1mo-
OiraHHA TOPYIIEHHIO Ta WOTO TPUIMNHEHHS, OCIO-
PeHHd, HeBU3HAHHSA 0COOMCTOT0 HEMAHOBOT'O IIPaBa
Y1 peasibHOI 3aI'PO3Y BKa3aHUX Jiif; BiIHOBIOBAJIbHI
c1Ioco0u 3aXmCTy, ToOTO Ti 3 HUX, AKi cIpAMOBaHi Ha
BiZIHOBJIEHHA TIOPYIIIEHOTO IIpaBa; KOMIIeHCAIliliHi
croco0u 3axmery, ToOTO Ti 3 HUX, AKi CIPAMOBaHL
Ha IOJAaTKOBe KOMIIEHCYBAHHSA 3aBJAHOI ITKOH, IO
OB’ A3aHA i3 MOPYIIeHHAM 0COOHMCTOTO HEMAXHOBOTO
mpaBa[12, c. 16];

3) 3aIeKHO Bil XapaKTepy 3aBJaHb (3a pesyJIbTa-
TOM, Ha SKMI PO3PaxOBaHO 3aCTOCYBAaHHS CII0CO0iB
3aXMCTY): CIIOCOOHM IPEBEHTUBHOTO (TIOIEePe KyBaIb-
HOTO0) XapaKTepy; cIocodu, AKi 0e3mocepeHbO CIIp-
MOBaHI Ha 3axXMCT MaiiHOBOI cdepu ocobm, ane AKi
He 3ifICHIOIOTL MaTepiaJbHUN BILJINB Ha IIPAaBOIO-
PYIIHMKA; crmocobu, GesmocepeqHbo CIPAMOBAHI Ha
3aXMCT MaifHOBOI chepu MOTEPIiyol CTOPOHM i BHiHA-
CHIOIOTD BifTIOBiZHWI MaTepiajbHUU BILJIWB Ha IIpa-
BomopymHuka [11, c. 323-324; 13, c. 54];

4) wMaTepiaJbHO-IPABOBI CIOCOOM  BaXWCTY
IUBLIBHUX TpaB — Aii cy0’eKTiB MaTepiaabHO-IIpa-
BOBUX BiHOCWH, CIIPAMOBAHI HaA 3aXWCT IIOPYIIe-
HUX OIWBLILHUX MIPaB; MPOIECYaTbHi cI1ocobu 3axu-
CTy — Ail IOpHCAUKIIWHUX OpraHiB, COpAMOBaHI HA
3aXMCT MOPYIIEeHUX ab0 OCIOPIOBAHWX NIHUBIILHUX
mpaB [14, c. 18];

5) 3ajIe:KHO BiJ BUIY IIpAaB, II0 IOTPEOYIOTH 3aXH-
CTY: CIIOCOOU 3aXMCTy MAaHOBUX IIPAB; CII0OCOOM 3aX M-
CTY 0COOMCTHX HEMAaHOBMX IIPaB; CIOCOOM 3aXUCTY
oco0McTUX HEMAWHOBUX i MaitHOBUX mpaB [8, c. 54];

6) 3aJIe:KHO BiJ MOPAIKY 3aXUCTY: CIOCOOH 3aXH-
CTY, 3aCTOCOBYBAHi B aIMiHiCTPATUBHOMY IIOPAAKY Ta

CYIOBOMY HOPSAKY 3a PO3CYJOM 3alliKaBJIeHHX 0Ci0
(ambTepHATHBHI); CIIOCOOM B3aXMCTY, 3aCTOCOBYBaHI
CIIOYATKY B afMiHiCTPATMBHOMY MOPAJAKY, a TiIbKU
IOTIM Y CYZOBOMY; CIIOCOOM 3aXMCTY, 3aCTOCOBYBaHi
TLIBKY B CYZOBOMY HOPAIKRY [8, c. 54; 15, ¢c. 111];

7) 3aJIesKHO Bif imimiaTopa saxmcTy: cmocodu, AKi
3aCTOCOBYIOTHCA JJIA 3aXMUCTY MOPYIIEHUX CiMEMHUX
mpaB 6es3mocepeqHiMy YUaCHUKAMY CiMeHUX BigHO-
CHH; cImocobm 3aXMCTy, AKi iHimiamisyioTbes crmeri-
aJIbHO YIIOBHOBAMKEHUMHU Yy cepi 3aXUCTy CiMeHHUX
mpaB rpomansaa Pocificekoi @emgepamii gep:kaBHIMUT
opraHaMy Ta TOCAJOBUMM 0co0aMu — OpTraHaMu
OWIiKM Ta MiKJyBaHHS, KOMIiCiIMHE y cIpaBax HeEIO-
BHOJIITHIX, TPOKypopoM To1rio [8, c. 54];

8) sase:kHO BiJ cy0’€KTHOTO CKJANY IPABOIOPY-
IIeHHSA: CI0CcO0M 3aXMCTy IpaB MOAPYKKA (KO-
ITHBOT'O MOAPYIKIK); CIOCOOM 3aXMCTy IPAB TiTel;
cmoco0u 3axucTy mpaB OaThbKiB (YCHHOBIIOBAUiB);
CII0CO0M 3aXMCTY IPaB iHIMMX wieHiB cim’i [8, ¢. 54];

9) saje:kHO Bif IOPUAUUYHOTO (AKTY, IO IOPO-
KY€ ciMeliHI MpaBOBiZHOCHMHM: CIIOCOOM 3aXUCTY
ciMelfHMX IIpaB, I[0 BUTIKAIOTh i3 BiIHOCUH HLII00Y;
cmoco0u 3aXMCTy CiMeHHHUX IIpaB, IO BHUTIKAIOTh i3
BiIHOCHH CIOpPiTHEHHS; CIIOCO0M 3aXMCTY CiMEHHMX
TIpaB, [0 BUTIKAIOTh i3 BiIHOCHH CBOAIITBA; CIIOCOOU
3aXMCTy CiMEHHUX IIPaB, 110 BUTIKAIOTh i3 BiTHOCHH
YCUHOBJIEHHS; CIIOCOOM 3aXUCTy CiMeHHUX IIpaB, IO
BUTIKAIOTh i3 BiIHOCHMH NPUUHATTA OiTE€l HA BUXO-
BaHHA B cim’10 [8, c. b4];

10) zane:xHO Big mpPaBOBMX HACTIAKIB 3aXWUCTY,
IepecailyBaHUX iHIIIaTOPOM BaxXMCTy CiMEHHHX
IpaB: CIIOCO0M 3aXMCTY CiMeHHUX mpaB, CIPAMOBaHL
Ha BCTAHOBJEHHS CiMEeHHMX IIPaBOBiJHOCWH; CIIO-
€001 3aXMCTy CiMeHUX IIpaB, CIPAMOBaHI Ha 3MiHY
ciMefHMX TPaBOBiIJHOCHH; CIOCOOM 3aXUCTy CiMeli-
HUX IIpaB, CIPAMOBaHI Ha NMPUNWHEHHA CiMeHHUX
mpaBoBigHOCHH [8, ¢. 55];

11) 3a mpaBoBuUMM HacaifKaMu Ta QYHKIIIOHAIE-
HOI0 CIPSMOBAHICTIO: 3aXOAM CiMeHHO-IIPABOBOI'O
3axucTy (Bu3HAHHA OaTbKiBCTBA, CTATHEHHS aJi-
MEHTiB Ha YyTpUMaHHS AWTHUHM, BUSHAUCHHS MiCId
TPOXKWBAHHA IUTUHM) Ta 3aXONW CiMeHHO-IIPaBo-
BOI BigmOBifasbHOCTI (CTATHEHHS HEYCTOUKM (IIEHi)
3a IIPOCTPOUEHHA CIJIATH AJiMeHTiB, I030aBJICHHS
0aThbKIBCHKMX IIPaB, BigIIKOAYBAHHA MaTepiajabHOL
Ta MOPAJbHOI IIIKOAM, 3aBJaH0l TOMy 3 6aTbKiB, XTO
TMPOXKUBAE OKpeMo Bin nutunm) [11, c. 324];

12) 3a popmaMu 3aXUCTy CiMeHHMX IIPaB Ta iHTe-
peciB: I0PUCIUKITIMHI Ta HEIOPUCAUKIIHHI croco0u
saxmuery [15, ¢. 110].

Buchosku, 3pobreni 6 pesyavmami docaidxcenns
i nepcnexmusu nodanvuiux po3gidox y OaHomy
HANPAMKY.

Buime BukageHe 103B0JIdA€ HaM JiTH K0 HACTYII-
HUX BUCHOBKIB:

Ha migcragi Buime BuKJIaeHOT0 HAYKOBOTO JOCJIi-
JKeHHS, MOKeMO BHUJIINTH B SAKOCTI CAMOCTiH-
HUX CII0cO0iB 3aXWCTy CiMeHHWX IIpaB Ta iHTepeciB
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BUBHAHHS CiMEeHHOTO IIpaBa Ta iHTepecy; CTATHEHHA
HEYCTOMKM y pasi mOpyIIeHHS CiMeHHOTO IIpaBa Ta
iHTepecy; MOKJIUBICTH 0cO0M Y CYZOBOMY IOPAAKY
CIIPOCTYBATH HEIOCTOBipHY imdopmariioo 1mpo cebe,
uyjeHiB ciMm’i, a TaKoXK IPaBO Ha BiAIIKOTYBAHHS
IMIKOAM, 3amofigmoi 30MpaHHAM, 30epiraHuaM,
BUKODUCTAHHAM Ta IOMMWPEHHAM Takoi iH(opma-
il € OKpeMHM CII0COOOM 3aXMCTy CiMeHHHUX IIpaB
ta inTepeciB. Takox y cimeiiHo-mIpaBOBi#l HOKTPUHIL
BUILISIOTHCA TaKi CIIOCOOM 3aXMCTy, AK: BUSHAHHA
mpaBounHY (TOGTO CiMeHHO-TPABOBOTO JIOTOBOPY,
ILII00Y, TOINO) HegifiCHUM, AKe 3MiCTOBHO OXOILTIO-
€THCA TAKUM CIIOCOOOM 3aXUCTY AK aHyJTIOBAHHS IIpa-
BOBiJHOIIIEHHSA; CKOPOUCHHA CiIMEHHUX IIPaB, gKe II0
CYTi € 3MiHOI0 ciMeHOTO IPABOBiIHOIIEHHS,

Y Teopii cimeliHoro mpaBa BUIIIAETHCA ITHUPO-
KMi mepesik KpurepiiB mia Kiacupikamii cmocobis
3aXMCTy CiMEHHMWX IIPaB Ta iHTepeciB: 3aJeKHO Bif
BUJY IIPAaB, II[0 3aXUIIAIOTHCA; 3aJIEKHO Bifl iaIb0BOL
CIIPAMOBAHOCTI; 3aJIEKHO BiJl XapaKTepy 3aBJaHb (3a
pesyJabTaToOM, Ha AKWiI po3pax0BaHO 3aCTOCYBaHHA
CII0CO0iB 3aXMCTY); 3aJ€MKHO Bif Toro, umi mii cups-
MOBaHi Ha 3aXMCT CiMEHHUX IPaB — caMuX Cy0’€KTiB
ciMelHMX BiJHOCMH UM IOPUCAMKIIIMHMX OpraHiB;
3aJIe:KHO BiJ BUAY IIpaB, IO IOTPeOYIOTH 3aXUCTY:
CIOCO0M 3aXMCTy; 3aJIEKHO BiJl MOPAAKY B3aXUCTY;
3aJIe}KHO Bij imimiaTopa B3axwucTy; B3aJeKHO Bif
cy0’€KTHOTO CKJIAy MPABOIOPYIIEHH; 3aJIeKHO Bif
IOPUAUYHOTO (aKTy, IO IMOPOMKYE CiMeliHi mpaBo-
BifIHOCMHU; 3aJIeKHO BijJi IpaBOBUX HACHiIKiB 3axu-
CTY, IePeCiJyBaHNX iHIIIiaTOPOM 3aXHCTy CiMeTHIX
IpaB; 3a IPABOBMMM HACHiZKaMU Ta (DYHKIiOHAJb-
HOI0 CIIPAMOBAHICTIO; 3a (hopMaMu 3aXUCTy cimel-
HUX mpaB Ta inTepecis. Illo crocyeTbesa mormisbHOCTL
BUJiJIeHHA nMX abo iHIMUX KpUTEPiiB A1a Kiaacudi-
Kalii crmoco6iB 3aXmcTy ciMeifHUX IpaB Ta iHTepecis,
BiITOBiIHI MUTaHHS CTAHYTD IIPEMETOM HOATBITNX
HAYKOBUX JOCJi»KeHb.
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AHoTanis

T'aspik P. O. IIpo6aemu kaacudikranii croco6is 3axu-
CTy ciMeilHUX NPaB Ta iHTepeciB y ciMeiiHO-TPaBOBiii TOK-
tpuHi. — Crarra.

HayxkoBa crarrs mpucBsueHa JOCTiIKEHHIO JOKTPHU-
HaJIbHUX IKepes, SKUMHU BU3HAUeHi BJAacCHI migxomum mo
kaacudiraimii cmocobiB 3axucTy ciMeiHUX MpaB Ta iHTe-
peciB, ix ysaraabHeHHA Ta BHUAIJEHHS ONTHMAJIbLHOTO
mepesiKy cmocobiB 3aXMCTy ciMeHHUX MpaB Ta iHTepeciB.
IIpoanamizoBaHO HOTJIAMM YKPAIHCBKUX Ta 3apyOi/KHIIX
BUEHUX-TIPABO3HABIIIB BiIHOCHO maHOI ITpobJIeMaTUKMU.
OOr'pyHTOBAHO BUIiIEHHS B AKOCTi CAMOCTIMHUX CIOCO0iB
3aXMCTy CiMeHHUX IIPaB Ta iHTepeciB BUBHAHHS CiMeiHOro
IpaBa Ta iHTepecy; CTATHEHHS HEYCTOWKH y pasi mopy-
IIeHHA ciMefHOro IpaBa Ta iHTepecy; MOMKJINBICTL 0COOH
Yy CYZOBOMY IOPAAKY CIPOCTYBATH HEAOCTOBipHY iH(OD-
Mariio mpo cebe, WIeHiB ciM’i, a TaKOK IPaBO Ha BiAIIKO-
IyBaHHSA INMKOAW, 3amMOigHOI 30MpaHHAM, 30epiraHHaM,
BUKODUCTAHHAM Ta IOIIKDPEHHAM Takol iHdopmamii €
OKpeMMM CIIOCO00M 3aXMCTy CiMeHHMX IIpaB Ta iHTepe-
ciB. Takox y cimeliHO-IpaBOBifl JOKTPWHI BUILISIOTHCS
TaKi cImoco0u 3axWMCTy, AK: BUBHAHHS NMpPaBouuHY (TOOTO
ciMeiHO-IIPaBOBOTO OTOBOPY, ILII0Y, TOII0) HEAiCHUM,
sKe 3MiCTOBHO OXOILIIOETHCSA TAKUM CIIOCOO0M 3aXUCTY AK
aHYJIOBaHHA IPABOBiMHOIIEHHA; CKOPOUEHHA CiMeHHUX
TIpaB, fAKe II0 CYTi € 3MiHOIO CiMEIHOT0 TPAaBOBiTHOIIIEHH.
3asHaueHo, IO B Teopii ciMeliHOTO mpaBa BUIIIAETHCS
IIUPOKUI Tepelik KpuTepiiB And kaacudikamii cocodis
3aXMCTy CiMeHHMX IIpaB Ta iHTepeciB: 3aJe:KHO Bix BUAY
TIpaB, 110 3aXUIAIOTHCS; 3aJI€:KHO Bifl I[iI0BOI CIIPAMOBA-
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HOCTi; 3aJIe;KHO BiJi XapaKTepy 3aBIaHb (3a pesyabTaToM,
HA AKUU PO3PaxOBAHO 3aCTOCYBAHHSA CIIOCO0IB 3aXWUCTY);
3aJIE’KHO BiJ Toro, umi Ail cIpAMOBaHiI Ha 3aXUCT CiMen-
HUX TIpaB — caMuX cy0’eKTiB ciMeTHUX BiTHOCHH YU I0PHC-
MUKIIAHUX OPraHiB; 3aJile}KHO BiJ BUIY IIpaB, IO IOTpe-
OyIOTH 3aXUCTY: CIOCOOM 3aXWCTY; 3aeKHO Bill MOPAIKY
3aXMCTy; 3aJIEXKHO Bij iHimiaTopa 3axmcTy; 3ajIe;KHO Bix
cy0’€KTHOIO CKJIay IIPABOIIOPYIIEHH; 3aJI€3KHO BiJ I0pPH-
IUYHOTO (haKTy, IO MOPOAIKYE CiMelHi IIPaBOBiTHOCUHY;
3aJIe’KHO BiJl IPaBOBUX HACIIIKiB 3aXMCTy, IePECTigyBa-
HUX iHII[iaTOPOM 3aXMCTy CiMeHHUX IIpaB; 3a MPABOBUMU
HackiikamMu Ta (YHKIIOHAJBHOI0 CIPSAMOBAHICTIO; 3a
(opmanmu 3axucTy cimeitHux mpas Ta iHTepecis. Illo cro-
CYETBhCA NOIIIBHOCTI BUIIIEHHA IMX ab0 iHIIUX KpUTe-
piiB mua kaacudikamii cmocobiB 3aXMUCTy CiMeHHUX IIpaB
Ta iHTepeciB, BiANOBigHI HWUTAHHSA CTAHYTH IIPEIMETOM
MOJAJBIINX HAYKOBUX JOCTiIKEHb.

Knawuosi crosa: 3axucT ciMeHUX IpaB Ta iHTePeCiB;
(opma 3axucTy ciMeHHKX IpaB; CII0cib 3aXMCTy ciMeHHIX
IpaB; BUAM CIIOCOOIB 3aXMCTy CiMeHHMX IpaB; cimeitmi
IIpaBa; cimeiini inTepecu.

Summary

Havrik R. O. Problems of classification of methods of
protection of family rights and interests in family-legal
doctrine. — Article.

The scientific article is devoted to the study of
doctrinal sources, which define their own approaches
to the classification of methods of protection of family
rights and interests, their generalization and selection of
the optimal list of methods of protection of family rights
and interests. The views of Ukrainian and foreign legal
scholars regarding this issue are analyzed. The selection
as independent methods of protection of family rights and
interests of recognition of family rights and interests is
substantiated; collection of penalty in case of violation of

family law and interest; the possibility of a person in court
to refute inaccurate information about himself, family
members, as well as the right to compensation for damage
caused by collection, storage, use and distribution of such
information is a separate way of protecting family rights
and interests. Also, the family law doctrine distinguishes
such methods of protection as: recognition of the deed (that
is, a family law contract, marriage, etc.) as invalid, which
is substantively covered by such a method of protection as
annulment of the legal relationship; reduction of family
rights, which is essentially a change in the family legal
relationship. It is noted that in the theory of family law, a
wide list of criteria is distinguished for the classification
of methods of protection of family rights and interests:
depending on the type of protected rights; depending
on the target orientation; depending on the nature of
the tasks (by the result, for which the use of protection
methods is calculated); depending on whose actions are
aimed at protecting family rights — the subjects of family
relations themselves or jurisdictional bodies; depending
on the type of rights that need protection: methods
of protection; depending on the order of protection;
depending on the protection initiator; depending on the
subject composition of the offense; depending on the legal
fact that gives rise to family legal relations; depending
on the legal consequences of the protection pursued by
the initiator of the protection of family rights; by legal
consequences and functional orientation; by forms of
protection of family rights and interests. As for the
expediency of selecting these or other criteria for the
classification of methods of protection of family rights
and interests, the relevant issues will be the subject of
further scientific research.

Key words: protection of family rights and interests;
form of protection of family rights; method of protection
of family rights; types of ways to protect family rights;
family rights; family interests.
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3AXHCT IIPAB TA THTEPECIB IITEI B YMOBAX BOEHHOT'O CTAHY

Ina mobynoBu NpaBOBOI Jep:KaBU HEOOXiZHUM
€ HAIiJIeHHS IPOMASH MIMPOKUM KOMILIEKCOM IIPaB
i cBoOOJ, (DYHIAMEHTOM IIEPCIEeKTUBU SKUX € 00cAr
IIpaB Ta ¢cBOOO AUTHUHY — CHCTEMU MOMKINBOCTEH 11
IiJTiCHOTO PO3BUTKY AWTHUHU B YMOBaX CEPeIOBUIIA,
BPAaXOBYIOUM HE3PLTiCTh AUTHHM (3a MiKHApPOI-
HO-IIPABOBUMY aKTaMU 3PiJIol0 BU3HAETHCS JIOJUHA,
sKa gpocarya 18-t pokis).

BigmosigHo 10 3aKoHOZaBCTBA YKpaiHu 0XOpOHA
JUTUHCTBA B HAII Nep:KaBi BUSHAETLCA 3aTabHO-
HAI[iOHAJBLHUM IPiOPUTETOM i 3IiHICHIOETHCS 3 METOIO
3a0e3meueHHs peajisaimii mpaB IUTWHU HA MKUTTS,
OXOPOHY 3I0pOB’s, OCBiTY, COIliaJbHUI 3aXMCT Ta
BCeOIUHUI PO3BUTOK.

B ymoBax BemeHHS BOEHHUX [iif 3 KpaiHo-arpe-
COPOM, BBeJEHHSA BOEHHOI'O CTAHY 0COOJIMBOI aKTy-
aJbHOCTI HAOYBAaIlOTh HAJNE:KHA OXOPOHA 1 3aXMCT
iHTepeciB miTei, amiKe MUTUHCTBO € HANBaKJINBI-
UM TIepiogoM B MKuUTTi Jioguuu. CaMe B TUTHUHCTBL
BizmOyBaeThcsa (pOpMyBaHHS JMOAWMHU (BisuuHO, MCHU-
XiuHO, iHTeJIeKTyaJlbHO, HA0YBAIOTHCA BCi HEOOXimHL
3HAHHS, BMiHHA 1 HABUYKU.

Ilignucamasa VYrpaimoro KomsBenmii mpo mpasa
JUTHHY 03HAUAE BUSHAHHS IIPiOPUTETHOCTI CiMeAHIX
(hopM™ BIAIITYBAHHSA IiTeH-CUPIT Ta miTei, mosbaBie-
HUX 0aTbKiBCHKOTO IiKJIYBaHHS, HaJ IOIIXPEHOIO
TPUBAJIUK Yac IPAKTUKOIO Iepejaui aiTeir Ha BUXO-
BaHHA [0 Jep:KaBHUX ycTaHOB. OMHAK HUHI MUTAHHSA
MO0 3aXMCTy IMPAB Ta iHTEpeciB OUTHHU CTOITh
IUpIne, ajsKe B YMOBaX AKTUBHUX BOECHHUX il
mOTPeOYIOTh 3aXUCTy He JIUINe AiTH-CUPOTH U AiTH,
mo30aBieHi 6aThbKiBChKOTO IiKJyBaHHA ¥ AiTH, AKi
B MUPHUI yac Maju 0aThbKiB i He TOTPeOyBaIK TAaKOTO
3aXHCTY.

[uTwHa € caMOCTifiHUM Cy0’€KTOM HaNeKHUX it
oco0mCcTUX i MalHOBUX IIPaB, IO BiAMOBijgae ImoJo-
KeHHaM KoHBeHIIiI mpo mpaBa AUTWHU Ta IPUNHSI-
THM Ha cebe YKpaiHoo 30008’ A3aHHAM 3a0€3IeUNTH
3aXMCT TIpaB Ta iHTepeciB miteir. IHTepec MoO:KHA
BU3HAUNTHU AK 00’ €KTUBHY KATEropiio, 1o mpeacTas-
Jisie 06010 YMOBH 0J1aromnoiyuus cy6’eKra, B HAIIOMY
Jocaimkenui — gutunu. [Ipasa K mitei Bimobpaskeni

© C. C. FKypuno, B. B. Braguiescbka, 2022

V BEJIUKiN KiTbKOCTI YKPaiHChKUX 3aKOHOJIABUMNX Ta
IHITTIX HOPMATUBHO-IIPABOBUX aKkTax. OqHAK, HE3Ba-
JKAIOUM HA IMPUBEJeHHA 3aKOHOJABCTBA YKpaiHu
V BiIMOBiIHICTS 3 HOPMaMU MisKHAPOIHOTO IIpaBa, Ha
IPAKTUIl BUHHUKAE I[e YMMAJIO MUTAHb IOA0 3aXH-
CTY IIpaB Ta iHTepeciB miTei.

BigmosigHo 10 mitouoro 3akoHOAABCTBA (K B MUD-
HUH Yac, Tak i HUHi) Beix giTelt Mo:KHA MOAIIUTH HA
THX XTO 3HAXOAMUTHLCA IiJ 0aThbKIBCHKUM IMiKJIyBaH-
HAM i XTO #oro mos0aBieHU# (IiTH-CUPOTH U AiTH,
skl mos36aBieHi 6aTbKiBCHKOIrO HmiKJIyBaHHS). 3a0es-
TeYeHHs MIPaB Ta iHTepeciB miTei BinbyBaeThes, Bif-
MOBigHO, 0aThbKAMU, OHmiKyHaMu ab0 MiKJIyBAIbHU-
KaMM, B IPUAOMHEX CiM’AX Ta AUTAUUX OYAMHKAX
cimeitHOoro THMIy. 30KpeMa, MUTAHHS IT0H0 3a0es-
MeUeHHS «HAaWKpaluX iHTepeciB JTUTHHU», 3aXHUCT
MaiHOBHX IpaB [AUTHHU, 30KpeMa, 3aXHCT IIpaBa
BJIACHOCTi Ha meBHe MaiiHO. Came ToMy mepenbaueHe
HOTapiaJbHe IMOCBiMUeHHS BiIMOBIIHUX IPABOYNHIB,
HeoO0XiHicTh OTPMMAHHS 3TOAM B OPraHax OIMIKU Ta
MiKJYBaHHS TOIIO.

Besnepeuno, HaKpaIuM IJId TUTUHA € IPOKU-
BaHH B CiM’13 M00aAYnMY 0aThbKaAMMY, SKi MIKJIYIOTCS
He JIuIle IPOo MaTepianbHi muTaHHd, a i 3abesmeuy-
I0Th «3[I0POBY» MOpPaJbHY arMocdepy CILIKYBaHHA,
MaroTh 3/I0POBY ICUXiKY TOITO. KO0 K TUTHHA 3aJIH-
IITHAJIACS CPOTOIO a60 3K i 0aTbKM m030aBIeHi 0aThKiB-
CHKUX IIPaB, 3aKOHOJABEIlh Iepefdavyac MOKJIUBICTH
BCTAHOBJIEHHS OIMiKU a00 HMiKJYBAHHSA HaJ TUTHUHOIO,
VCUHOBJICHHSA, 3HAXOMKEHHS Y IPUHOMHHUX ciM’aX Ta
TUTAUINX OyIUHKAX CIMEHHOT0 THITY.

3araabHUM MPUHIUIIOM, Ha AKOMY I'PYHTYEThCS
Bech iHCTHTYT YCHHOBJIEHHS, € HalKpalre 3adesIe-
YeHHS IIPY YCUHOBJICHHI 3aXUCTy iHTEpeciB TUTHUHM.
Came iHTepecu OUTHHU MAaiOTh OYTH BU3HAUAIHLHUM
KpUTepieM OIiHKH 0cib, AKi 0a:KkaTh OYTH YCUHOB-
JIIOBAYaMM, IIiJl YaC BUHECEHHS CyJaMM PillleHb PO
VCUHOBJIEHHS, BiIMiHY YCHHOBJIEHHS TOIIO. AHaii3
MPABOBiIHOCHH, SKi BUHUKAIOTH B Pe3yJbTaTi ycu-
HOBJIHHS, IAI0Th 3MOT'Y BECTH MOBY IIPO MOXKJIUBICTh
CTBOPEHHSA CIIPABKHIX CiMeHUX BiIHOCUH MixK ycu-
HOBJIIOBAUEM Ta YCUHOBJICHIIM.
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3abesmeueHHA iHTepeciB AMTWHM TPU YCUHOB-
JIeHHI BUpa'KaeThcA B caMiif mpaBoBifl cyTHOCTI
JAHOTO iHCTUTYTY, AKKUH IpeAcTaBiAe cob00 mpio-
puTeTHY (POpPMY BIAIITYBAHHS B CiM’I0 JiTeH-CHUPIT
Ta gitei, AKi sanummuancsa 6e3 mMiKJIyBaHHA 0aThb-
KiB, 3 MeTOI0 iX BUXOBaHHA, YTPUMaHHA, HABUaHHA
Ta 3aXMCTY, a TAKOXK HAOYTTA YCHHOBJIIOBAUAMHU
0aThbKiBCLKUX MpaB Ta 000B’dA3KiB, mpM AKiM Mix
VCUHOBJIIOBAUYAMHY Ta AUTHUHOI BUHUKAIOTH IIPaBO-
BigmocmHM, mMOZiOHI M0 MpaBOBiZHOCHMH MiK 0aTh-
KaMu Ta JiTbMH.

Y 8B’A3Ky ¢ ocTaHHIMEM mofigMu B YKpaimi,
a caMe, BBeJIeHHAM BOEHHOT'O CTaHY, eBaKyarlii fitei
Ta cimMel 3 JiTbMU B Oe3IIeUHi 30HU B Me:Kax Y Kpaiuu,
a TaKO’K 3a MeXKi YKpaiHu — JI0 iHIITKUX lepKaB, aKTy-
aTi3yBaINCh NHUTAHHS IMOAO0 YCHHOBJIEHHS [iTen.
Koxxua muTmHA, KA THMYacOBO a00 HA3aBXKAM II03-
0aByieHA CiMeHOTO OTOUEHHHA, MA€ IPABO HA 3aXWUCT
Ta Ha 0COOJMBY JOIIOMOTY 3 OOKY Jep:KaBi, B MEPIITY
Yyepry, IMUISXOM CTBOPEHHS HAJIEKHUX YMOB i MOXK-
JUBOCTEH [Jd ii yCHHOBIEHHS. 30KpeMa, aKTHUBHO
00TOBOPIOIOTHLCA HUTAHHS ILIOJI0 YCWHOBJEHHS I'PO-
MaAsHaMu YKpaiHu miTed, sIKi TaKOMK € TPOMaIIHU
Yxpaiuu (BHYTPiIlIHE YCUHOBIEHHS).

PerymioBanHA mporecy yCMHOBJIEHHSA B YKpaiHU
BimOyBa€eTHLCA 3a MOMOMOTOI0 3aCTOCYBAHHSA HUBKU
HOPMATHUBHO-IIPABOBUX aKTiB, cepesl OCHOBHUX: KoH-
crutynida Yrpaiuu [1], CK Ykpainu [2], [IK Ykpaian
[3], OIIK Yxpaiuu [4], 3akoru Yrpainu «IIpo oxo-
pory auTtuHCTBa» [5], «IIpo opraum i ciy:x06u y cipa-
Bax [iTell Ta CHeIiaJbHi ycTaHOBHU 1A AiTei» [6],
«IIpo 3abesmeueHHA OpraHisalliiiHO-IIPAaBOBUX YMOB
COIIiaJBbHOTO BaXMCTY AiTeH-cHUpiT Ta miTeil, mos3bas-
JeHnX 6aThKiBCHKOIO MiKJyBaHHA» [7], mOCTaHOBU
Kab6inery MinictpiB Yrpainu [8; 9] ra immux HopMa-
THBHO-IIPABOBUX aKTiB.

Bapro 3asHaumTwy, 10 BiZHOCHO «HOBMM» Opra-
HOM V c(epi 3aXuCTy mpaB AiTel, B TOMY YMCJIi Ipu
ix ycuHOBIIeHHi, € HamioHanbHa comiagbHa cepBicHA
cay:x0a YKpainum, SKa BuU3HAUEHA «JK IeHTPAJIb-
HUI OpraH BUKOHABYOI BJAAW, MisSJIBHICTH SKOTO
CIPAMOBYEThCA Ta KoopAuHyeThcsa Kabinerom Mimi-
cTpiB YKpainu uepes MiHicTpa comiaabHOI MOiTHKN
1 AKUI peayisye Aep:KaBHY IOJITUKY Yy cdepi coiri-
aJbHOTO 3aXMCTy HaceJeHHd, 3aXMCTy NpaB AiTeH,
3MiMCHEHHS IeP/KABHOTO KOHTPOJIIO 38 JOTPUMAHHAM
BUMOT 3aKOHOJABCTBA IIiJ yac HaJaHHS COIiaJbHOI
MiITPUMKH Ta 3a JOTPUMAaHHAM Ipas miteir» [10].

OpuuM 3 OCHOBHMX 3aBIaHb Harcamy:x0u € peai-
3allid Jep:KaBHOI MOJITUKY Y cepi YCHHOBIEHHSA Ta
saxmucTy mpas giteii. Tax, Hameny:x6a Hagae B ycra-
HOBJICHOMY IOPSAIKY I'POMAaAAHAM YKpaiHu — KaHIu-
JaTaM B YCHHOBJIIOBaui iH(opmaliito mpo giTel, Aki
MOKYTh OyTH YCUHOBJIEHI, 4 TAKOMK HATIPABIEHHS [
3HAMOMCTBA 3 OUTHHOIO 3a MiCIeM ii IPOKWBAHHSI;
BHOCHUTD JI0 CHCTEMHU IIeHTPAJIi30BaHOTO O0JIKY AaHi
mpo AiTel-cupiT Ta [iTeil, mo3baBiIeHHX OaTLKiB-
CHKOTO MKJIyBaHHA, AKi MOKYTh OYTH YCUHOBJIEHI.

Il os10 BHYTPINIHBOTO YCMHOBJIEHHA IIij Yac BOEH-
HOT'O CTaHy BiJIIOBIIHWU IMEHTPAJILHUI OpPraH BUKO-
HaBUOi BJIAJ¥W IPO BBEIEHHA 00Me:KeHb He 3afBJIAB
Ta My0JIiKyBaB 3 IHOTO IPUBOAY iH(opMarii, a Tomy
POOMMO BUCHOBOK, IIT0 BHYTPIIlIHE YCUHOBJIEHHSA Bijl-
O0yBaeThCA Y 3BUUANHOMY IOPAAKY.

30KpeMa, T.B.0. HAUAJbHUKA CIY:KOM y clipaBax
mireir O. fbKo 3a3Hauae, 0 «HA IePio] BOEHHOTO
CTaHy IpoIeAypa YCHUHOBJIEHHS BinOyBaeThcsa Ha
3arajJbHUX IiJCTaBax, 3 ypaxyBaHHAM BUMOT, fKi
BcranosieHi CK Ykpainu ta Ilopaakom sgilficHeHHS
IiSTBLHOCTI 3 YCMHOBJIEHHA Ta 3MiMCHEHHS HATJIAIY
3a JOTPMMAaHHAM IIPaB YCUHOBJIEHUX JiTeil 1 BUAiIAE
TaKi « MOMEHTH» IPOIeIyPU YCUHOBJIEHHA:

1. yCUHOBIEHHAM € NMPUUHATTS YCUHOBJIIOBAUEM
y CBOIO CiM 10 0cOOM Ha IpaBaxX CHHA UM JOHBKHU 32
3MiMICHEHHAM PiIlleHHSA CYLY;

2. YCUHOBJIEHHSA ITPOBOAUTLCS B HAWBUINUX iHTEP-
ecax AUTUHU IJd 3abesmeueHHsa cTadiapHMX 1 rap-
MOHIAHHUX YMOB ii JKUTTH i € IpiopuTeTHOI (POPMOIO
BJIAIIITYBAHHA AiTell cupiT Ta JiTei, mo3baBIeHUX
0aTbKiBCHKOTO MiKJIYBAHHA,;

3. YCUHOBUTH MOXKHA TUTHHY, IKa IepedyBae Ha
MiciieBoMy 00TiKY B cy:k0i y clipaBax AiTei B paitoH-
Hi#i, paitonniit B M. Kuesi Ta CeBacTomouri mepaxammi-
HicTpailii, BUKOHaBYOI'0 OpraHy MicIlieBoi, patoHHOI
B MicTi pagu, a came: HiTH-CUPOTH, LiTH, M030aBIeHL
0aThbKiBCHKOTO MiKJIyBAaHHS, TiTH, 0aTbKY AKHUX AN
3TO/Iy HA YCUHOBJIEHHS;

4. mig yac po3TyIAYy MUTAHHS PO YCUHOBJIEHHS
OpraH’ OIiKH MepeBipAI0Th BEMUKY KiJbKIiCTb OKY-
MEHTIB, JJIs BCTAHOBJIEHHS 00CTABUH 3 TPUBOAY 0ATh-
KiB i caMol IUTHHHY, 3 ACOBYIOUM, YU MOXKe BiH OyTH
YCUHOBJIEHUH;

5. TaKOX BCTAHOBJIIOIOTHLCA HAABHICTD Y TUTUHU
IHIIUX pPOAWYIB, fAKI MamTh IIepeBasKHE IIepen
immuMu mpaBo Ha ii ycuHOBIEHHS a00 poauuiB, AKi
MOXKYTb HiKJyBaTUCA PO JUTHHY Ta iHmIi obcra-
BUHU;

6. B yMOBi BifilHM CKJAJHICTh IIOCTAHOBKHW Ha
00JTiK mosiATae y BifcyTHOCTI o(iIifiHMX OCTOBip-
HUX IiATBEPIKeHb TAKOI0 CHPITCTBA i HEMOIKJIM-
Boctri ix orpumaru. [iTm MoKyTh MaTu OpariB abo
cecTep, AKi 3a 3araJbHUM IIPABUJIOM HE MOXKYTh
OyTH po3ayueHi Ipu yCHHOBIeHHI. BifHocHO TakMX
IiTel € IIe JBa MPaBUJIa, IKi He MOKHA IOPYIITyBaTH!:
YCUHOBJIEHHSA He MOKe IIPOBOJUTHUCA, AKIINO € HaAid
HA YCIIIIHWI PO3LIYK i B033 eqHAHHA ciM'i B Kpa-
IUX iHTepecax IUTUHU; YCUHOBJIEHHA HEMOMKJINUBO,
SAKIO IIle He MPONIIOB PO3yMHUM mepiox (2 poxm),
TMPOTATOM SKOT0 0yJau 3po6JieHi Bei MOMKJINBI KPOKH
IJIs PO3IMYKY 6aThKiB a00 iHIMNX BaKJINBUX UJIEHiB
cim'i» [11].

TomMy BaKJIMBO YHUKHYTH IOMUJIOK Ta 3abesIe-
YNTH HAXKPAIIi iHTepecu KOKHOI IUTHHY, HafaBaTH
TOIIOMOT'Y JiTAM, AKi onuHWINCH 6e3 0aThbKiB, 1110 He
€ MOKJIUBUM 0e3 3BepPHEHHS [0 CIIelialicTis, a caMe,
y CIy:KO0M y cIpaBax fiTeil. A mosuIlis «HeraiHOTO
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VCUHOBJIEHHS» MOKe OyTH pO3IliHeHa AK IIaxpai-
cTB0. B mamomy Oyze mMaTu Micile mOpYINEHHS IpPaB
IisfTel, a B OKPEeMUX BUIAAKAaX — JOJATKOBA TPAaBMa-
TU3AIiA IUTUHY, TOPTiBIi giTbMu ToIO [12].

Orixe, YCUHOBJICHHA IPOMafdaH YKpaiHu rpoMa-
OdaHaMy YKpaiHu BifOyBaeThCsa 3a CTAHAAPTHOIO, He
CIIPOIIEHOI0 TPOIEAYPOIO, IO MA€ Ha METi 3aXWCT
IpaB Ta iHTepeciB giTeil. BpaxoByouu Te, 110 Ipoile-
JIypa YCUHOBJIEHHSA mepenbauac JOCUTH BeJIUKY Iepe-
BipKy JOKYMEHTiB, 00CTaBUH I[OA0 0ATHKIB AUTHUHU
Ta ¥ camoi AWTHMHM, HeOOXiAHiCTH 3HAXOIKEHHS
JUTUHU HA BigmOBigHOMY OOJIKY TOIO, — HEMOXK-
JIUBO pO3IMOYATH TPOIEAYPY YCHUHOBJIEHHA [iTei,
AKi CHPOTIIOTH V 3B A3KY 3 BOCHHUMHU JisIMU, afiKe
Taki 7iTu He mepeOyBalOTh Ha 00Ky 3 YCHHOBICHHI.
Taxko:x HeoOXiZHO 3a3HAUMTH, II[0 B OKPEMUX Perio-
HaX, Je Bim0yBaioThcsd aKTHUBHI 00IO0Bi mii, cay:xOM
y CIIpaBax JiTe#l Ta CyAW THMYACcOBO He 3[ilCHIOIOTH
IIOBHOIO MipOI0 CBOiX IIOBHOBAJKE€Hb, IT[0 YHEMOMKJIH-
BJIIOE OPTaHi3aIlif0 IPOIlecy YCHHOBJIEHHS i3 TOTPHU-
MaHHSM BCix HeoOxiguux mpomuexnyp [13].

HamionanbHUX yCHHOBJIEHb He JOCTATHBO MIJIA
3a0e3meueHHsd BCiX giTe#l, SKi IOT0 IOTPEOYIOTH,
ciM’er0, HACTITKOM YOTO € HEOOXiMHICThL 3amyueHHSA
iHO3eMHNX TPOMAJAH 0 YVCUHOBJEeHHA. AKIIO cepen
VCUHOBJIIOBAUiB-IPOMAAIH Y KpaiHu GiIbITicTh CKIIa-
Jal0Th 0c00M, V AKUX HEMAae JKOAHOI JUTWHHU, HATO-
MicTb iHOBeMHi KaHIUAATH B YCHHOBIIOBAYi (HAIpHU-
KJajg, KaHafli, IIBegM, aMepMKaHII) YacTo BiKe
MaIloTh OJHOI'0 400 KiIbKOX AiTei.

Pasom 3 TuM, i3 BBe[eHHAM BOEHHOT'O CTAHY BUHH-
KJIa CUTYaIlifl, KOJIH OiJIbIN peasbHuM € 0OpMIEHHS
«BHYTPIIIHROTO» VCUHOBJEHHHA, aHiK MiKHapOI-
HOro. Taky IO3WUINii0 IIOZ0 YCUHOBJIEHHA AiTeH-IPo-
MaAsH YKpaiHu iHO3eMIIsIMHU B mepion mii BOEHHOTO
cTaHy BHCJOBWJIO MiHicTepcTBO COIiaJbHOI ITOJI-
TUKY YKpainu, B AKill 3a3HaUMIa IPO HEMOXKJINBICTH
B IMOTOYHMX YMOBaX B3HIMCHEHHA MIiKIEpP:KABHOTO
YCUHOBJIEHHS.

BignoBigHO 1m0 3aK0OHOABCTBA YKpainu AJA yCHU-
HOBJIEHHA JUTHHU-TPOMAJIHWHA YKpainu iHO3eM-
maMu morpibma sroga HariomambHoi comianbHOL
cepBicHOI cay:x0u. OpHak, Ha Temepimuiil yac Hair-
corcayskba He PO3T/IALAE CIIPABY TA HE BUAAE 3TOIH/
JO3BOJIM HA YCUHOBJIEHHA IiTel iHO3eMIIAMHU, TaK AK
yepes3 aKTUBHI 00#0Bi fii HeMOXKJIMBO 3a0e3mMeunT
SAKiCHY IepeBipKy IOKYMEHTiB iHO3eMHHX TrpoMa-
IAH, K1 BUABMIN 0asKaHHSA yCUHOBUTH AUTHHY [14].
Or:xe, MOKHA 3pOOUTHU BICHOBOK, IIIO ITOKY TaKe YCH-
HOBJIEHHS ITOCTABJIEHE «HA TIAy3y».

KpiMm ycunoBienus 3a0esmeueHHS iHTepecis
JUTUHU MOKe OyTH 3ificHEHO CII0COO0OM BCTAHOB-
JIeHHA OmiKm abo miKJyBaHHSA. B yMoBax BOEHHOI'O
CTaHy IOCTPaKAAN BCi, OFHAK HAMOiJBIIOr0 3axu-
CTy TOTPe0yIoTh oco0u, IKi He MOXKYTh cami cobi
JIOIIOMOI'TH, Iie, 30KpeMa, AiTH-CUPOTH, IiTm, AKi
mo30aBieHi 0aTbKiBCHKOTO MiKJIyBaHHS, iHIIi 0c06H,
AKi € migomiuarMu a00 K 3a CTAHOM CBOTO 3[0POB’A

(K (iswuHOTO, TAK i MCUXiIUHOTO) MOTPEOYIOTH CTO-
POHHBOI JTOIIOMOTH.

IToxmo ocib, Axi sangummuanch 6e3 6aTHKiBCHLKOTO
MiKJYBaHHS BHACTiLOK BeleHHS 00MOBUX [iif, TO
MiJKYBaHHAM IIPO IX IIpaBa Ta iHTepecH MOXKYTh
BaWHATHUCA AK TPUHOMHI cimM’i um guTadi OyIUHKHT
cimeitHOro THIY (HA YMOBaX THMYacOBOTO BJAIITY-
BaHHA), TaK i poauui, AKi MOXKYTH mpoitTu (Bimmo-
BigHO M0 pilIeHHS ypAAY) CIPOINEHY IPOIEAYypPY
BJAIITYBAHHSA [JiTel-cupir, JiTe#l, m0o30aBICHUX
0aTbKiBCHKOTO IMiKJYBAHHA Iij OMiKY/IiKJIyBaHHI
poauYiB.

Mimictp comiambaoi momitTukum Mapuuu Jlaze0-
HOi 3as3Haumia, 1Mo «uepes3 60iO0Bi Aii, TepopucTHUHL
o0cTpisim pocificbKuMU BifichKaMu MWPHOTO Hace-
JIGHHS Ta MAacOBY eBaKyallilo 30iJbIIyeThCA Kilb-
KicTh miTeii, OaThbKM AKWX 3aTHHYJM a00 IIPO IXHIO
IO Ta Micie mepe0yBaHHS HiUOTO He BimoMoio.
YwuHI HOPMATHBHI aKTH He HAJAaBaJIN MOMKJIMBOCTI
BJIAIIITOBYBATH TAKUX TiTEH M0 CiMeHMHNX (hDOPM BHXO-
BaHHA. Bisbiiie Toro, MpolieAypa BAaIITyBaHHA TiTel
mig omiky abo miKJYBAHHS POJUYiB BUMArae TaKkoro
Iepesiky NOKYMEHTIB, AKMH B YMOBaX BOEHHOI'O
CTaHy NMPAKTUYHO HepeaJbHO 3i0paTtu. Ilpm mpomy
IJI TiTell, TPDAaBMOBAHUX BiAHOIO Ta BTPATOIO 3B A3KY
3 baTbKaAMM, AyKe BaKJIMBO 3HAXOMUTHUCH B YMOBaX,
MaKCUMAaJIbHO HAOIMKeHNX [0 cimeftHmX » [15].

CopomieHnii makeT MAOKYMEHTIB [OJS POJUUIB,
AKi 0a'KaloTh B3ATH JUTHUHY Iif OMKY/MiKJIyBaHHI
BKJIIOUAE: 3adBY; KOII0 IIAacIopTa; AOKYMEHTH,
IO MiATBEPMKYIOTh CiMeliHi, POAMHHI 3B a3KK a00
immIMii 38’ 430K 0CO0M 3 JUTUHOIO (CBiZOIITBO PO Xpe-
IeHHSA a0 iHIMUA TOKYMEHT, BUJAHWHN peJiriiHnoio
opragisairieio); JOBiIKy Bif HapkoJjora Ta IcuxiaTpa
PO MOXKJIMBICTh BUXOBAHHA IUTHHU, AOBIIKY abo
3adABY OIIIKYHA 00 BizcyTHOCTI cygumocti. ITix wac
BOEHHOTO CTaHy TaKOX € He00OB SI3KOBUM JJI KaH-
JTUIATIB B OMMKYHY Ta MiKJIYBaJbHAKY IPOXOAKEHHS
KypCcy HAaBUaHHA 3 BUXOBAHHA JiTel, AKi 3aJMIIN-
Juch 6e3 0aThbKiBCHKOTO MiKJIYBaHHS.

CK Yxpainu Biggae mpioputer ciMeiiHOMY BHXO-
BaHHIO fiteit. [liTu, AKi sanuimuiancsd 3 pisHUX IpHU-
ynH 0e3 miKJIyBaHHI 0aThbKiB, MOKYTEL OyTHU 3ab6e31e-
YeHi IIPABOM HA BUXOBAHHSA B CiM 1 He JIMIIE IIIIAX0M
mepefadi iX Ha YCUHOBJEHHA, Iif OMiKY/HiKJIy-
BaHHA, a  HAIIPUKJIAJ, 3a JOITOMOI'0I0 BUKOPHCTAHHA
iHCTUTYTYy IaTPOHATY.

B ymoBax Ke BOEHHOro yacy BHUHUKJA CUTYa-
g, KON y [iTell mOMepJn, SHUKJIN 6e3BiCTH TOII0
0aTbKM, AKi B MUPHWI Yac CYMJIIHHO BUKOHYBAJH
¢Boi 6aTbKiBChKi 000B’a3KmM. OTiKe, KiMbKiCTh miTel,
AKi aKTUYHO 3aIUIIIINCH 6e3 6aTbKiBCHKOT0 MKJIY-
BaHH, pocTe mogHA. TaKko:X, BpaxoBy0Un 00MeKeH1
MOKJIMBOCTi 0(DOPMJIIOBATH IIOBHi ITAKeTH JOKYMEH-
TiB [JI8 TaKUX IiTell, HePeaJbHiCTIO BUABICHHSA TOY-
HOT'O MiCI 3HAXOMKEHHS i HmiATBEPIKEeHHS (PaKTy
cMepTi 6aThKiB ToIo MiHicTepeTBO colianbHOl mMoTi-
TUKW MPUNAHAJIO PillleHHS CIPOCTUTH HEeAKi Impole-
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nypu. I mme crocyernea He suiite o)OpMJIEHHA OMiKY/
TiKJIyBaHHA pofgmuyaMu (IIPo 0 3a3HAYAIOCS BUIIIE).
Taxo:x 0yJI0 CXBAJIEHO PillleHHS, 3TiHO 3 AKUM AiTH,
Aaki samumuaucs 0e3 miKJyBaHHA 0aTbKiB, mim gac
BOEHHOTO CTaHY MOKYTb OyTH BJIAINITOBAHI y IpH-
poMui ciM’l um guTaui OyAWMHKK ciMeiHOro THUIY Ha
yMOBaxX TMMYAacOBOTO BJAIITyBaHHA. | 1ie € BipHUM
pimenuAM, ajKe AiTH, 9Ki BTpaTUIN 3B’ A30K 3 0aTh-
KaMH, € IICUXO0JIOTIYHO TPABMOBAHUMH i TOTPEOYIOTH
OiATPEMKHN Ta 3aXHCTy. BHXOZOM € 3HAXOMKEeHHA
B YMOBaX, MaKCUMAaJIbHO HAOMMKEHUX [0 CiIMEHHNX.

B xonTekcri 3asHauenoro MixicTepcTBOM CoIIi-
aJbHOI MOJNITHKY OyJI0 HAIIPAIbOBAHO «pilleHHT,
dKe Jae MOMKJUBICTh Takili AuTuHI mepebyBaTm
il Yac BOEHHOTO CTaHy HA YMOBaX THMYacOBOTO
BJIAIITYBaHHA B NPUHAOMHIN ciM’i abo gurTadomMy
OyOUHKY ciMeliHOro THUHY, IO 3a0e3MeUMTh HAH-
Kpalli inTepecu IUTHUHYU 10 TOTO MOMEHTA, IIOKH HE
Oyae mocToBipHO 3’ACOBaHO, IO CaMe CTAJOCh 3 ii
barpramu» [15].

TakoX B3aKOHOJABUO BPETYJbOBAHI IUTAHHS
IIIOZI0 AJITOPUTMIB Iifl AJId opramisamii comiaJgbHOTO
3aXMCTy HOiTell, 0aTbKM AKUX 3aTWHYJIHN (CBiZOIITBA
PO CMEPTh BifcyTHi), Ta BimcyTHiI Taki OJuM3bKL
ponuui gk 0abycsa, gim, MOBHONITHI cectpa, Opar,
Mauyxa, BiTumM; giTei, 6aThbKu ab0 0IM3BKI pogmui
AKUX He BUXOAATH Ha 3B’A30K ab0 mepebyBaioTh
B MiCIIIX aKTMBHMUX 00CTpPiNIiB, mif 3aBajaMu, Iopa-
HEeHi B JIiKapHAX.

OTiKe, AKINO AUTHHA ONMHWJIACI IiJ Yac BiliHHU
B CKJAAHMX 00CTaBMHAX, BOHA IOTPeOY€E MOMIOMOTH.
Ilna mboro, 30KpeMa, CTBOPEHO CHeIliaJbHUi 00T,
SKUH Ja€ MOMKJIUBICTh CIOBiCTUTH PO HEOOXigHiCTH
JTOIIOMOTTH AWTHHI («Ballla AWUTHMHA 3aryOouaacsd»,
«BU BUABMIN TUTHUHY 0e3 CYIPOBOAY HOPOCTHUX»,
«BU TIpaIloeTe 3 MiKHAPOAHMMHU OpTraHisamiamu,
AKi TOTOBI IPUXUCTUTY YKPAIHCHKUX TiTel», «y Bac
€ iHmIi MUTaHHA 3 IPUBOAY HiTel») [16].

Axmo ocoba xoue AZOIOMOITH JUTHHIi, SKa OIU-
HUJIAacA V BaXKKUX YMOBax uepes BiliHy, BOHA MOXKe
THMYaCOBO IIPUXUCTUTH ii ¥ cBOi#t popuHi. 14 1p0T0
HeoOXifHO 3BepHyTHCSI B CIy:K0y 3 IpaB JiTel 3a
MicieM mepeOyBaHHS JOPOCJIOTO (AKWH XOue IIpH-
XUCTUTH JAWTWHY) abo CKopucTaThcs dYaT-00TOM
«Iutuna e cama» (https://t.me/dytyna ne sama_
bo). ®axisIi 3 mpas giTeli gagyTh AeTaNbHI iHCTPYK-
mii mpo mogasseImi gii. TMMYacoBUE IPUTYJIOK IJIA
IUTHUHY He IPUPIBHIOETHCS 10 il yCMHOBJIEHHA i mi€
TLIBbKY Ha TeBHMI yac. K TiapKu 0y e MOMKIUBICTE —
JUTHHA II0BEPHETHCS N0 0AaThKiB, iHIINX poAudiB a00
B OpraHMU y ciipaBax mgiTeii [16].

IlizcymoBytoun BUKJaJeHe MO:KHA 3a3HAUUTH,
170 JiepsKaBa MiKJyeThcA MO iHTepecu AiTel B yMo-
BaxX BOEHHOI'O CTAHy Ha TaKOMY K piBHi, AK i B Mup-
Hu# yac. IIpo me cBimuaTh, 30KpeMa, Taki hakTopu
AK CIIPOIIIeHNH MOPAJOK Iepefadi AUTUHY IiJ] OTiKY/
HiKJIYBAaHHS; «3a00pOHA» CIPOIIEHOI IIPOIEAYPH
YCUHOBJIEHHS;, HATAHHA MOXKJIMBOCTI JIiTaAM, AKi

3aMUIININCh, 0e3 0aThbKiB Iif uac BOEHHOTO CTaHY,
OyTH THMYacOBO BJIAIIITOBAHUMHU A0 CiMel AJIS BUXO-
BaHHA. Pa3om 3 TuM, JaHi INTaHHA, & TAKOXK MIUTAHHSI
BHUI3Iy 32 KOPAOH Ta HACTYITHE IIOBEPHEHHS HA Y Kpa-
iy B yMOBaX, AKi CKJajucs, MOTPeOyIOTh IOCTiii-
HO{ mMJIbHOI yBaru 3 00Ky MiHicTepcTB Ta BiIOMCTB,
rPOMAJCRKMX Ta MiKHapogHmMX oprauisamin. Taki
BUKJIMKHU TOTPeOYIOTh KOMIIJIEKCHOTO BUPIIIeHHS i3
3aJIyUYeHHAM fAK JepP:KaBHUX OPTaHiB, TaK i IpeacTaB-
HUKIiB IpOMaJsgHCHKOTO CycIijbcTBa. Ilepmum Kpo-
KOM Ha IIJIAXY iX BUPIIIeHH CTaJ0 cCTBOpeHHA Koop-
TUHAIIIMHOTO IITa0y 3 IUTAHDL 3aXUCTY IPaB JUTHHU
B YMOBaX BOEHHOI'O CTaHY.
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Anoranig

HKypuno C. C., Braduwescvka B. B. 3axucr npas ta
iHTepeciB giTell B yMoBaxX BOEHHOIO cTaHy. — CrarTrd.

Y crarTi poOSTIAHYTO HMUTAHHS IIMOLO OCOBJIHBOCTElH
3aXWUCTY IIPaB Ta iHTepeciB fiTell, AKi BUHUKAIOTH BHACJI-
JIOK BBeJleHHS BOEHHOTO CTaHy B YKpaiHi, I0 CTaJI0 BUMY-
IIIeHOI0 MipOI0 BHACJTIZOK ITOBHOMACHITAOHOTO HACTYILY
KpaiHu-arpecopa.

3asHaueHo, 10 HAWKpPAIUM [ TUTHHU € MPOKHU-
BaHHA B CiM’1 3 M00IAUNMY OAaTbKAMM, AKi MiKJIYIOTHCS
He Jullle PO MaTepiajibHi MUTaHHA, a ¥ 3a0e3MeUyioTh
«3IOPOBY» MOpAJbHY aTMoc(epy CIiNIKyBaHHA, MaiOThb
3I0POBY ICHUXiKy TOI[0. SIKIIO K OUTWHA BaJIUIIUIACH
cupoToo abo 3 ii 6aTeKu mo36aBiIeHi HaTHKIBCHKUX TIPaB,
3aKOHOZABeIb Iepefdauae MOMKJIUBICTH BCTAHOBJIEHHS
omiky abo MiKJIyBaHHA HAJ JUTUHOI, YCUHOBJIEHHS, 3HA-
XOIKeHHA y MPUHUOMHUX CiM'aX Ta AUTAYUX OyIUHKAX
cimeitHOrO THIY.

ITpoananizoBaHO OCHOBHI 3aBIAHHSA BiIHOCHO « HOBOT'O»
oprany y cepi 3aXucTy IIpaB AiTeil, B TOMY YMCJIi IIpH iX
ycuHOBJIeHHI, a came HamionanbHOi corfianbHOi cepsic-
HOI cay:KOu YKpainu, AKa BU3HAUEHA «dK I€HTPAJbHUI
opraH BUKOHABUOi BJajgU, NiAJBHICTH AKOI'O CIPAMOBY-
eThea Ta KoopauHyeThea KabGinerom MinmicTpiB Yrpainu
yepes MinicTpa comianabHOI HOMITHKY i AKUI peasisye aep-
JKaBHY MOJMITHKY Y cdepi coiaTbHOT0 3aXUCTY HAaCeNeHH,
3aXMCTy IpaB AiTeil, 3HilicHEeHHS AePKAaBHOTO KOHTPOJIIO
3a TOTPUMAHHSAM BHMOT 3aKOHOJIABCTBA IIiJf Uac HaJaHHA
COIiaJIbHOI MATPUMKH Ta 3a JOTPUMAHHAM IIPaB AiTEH» .

3po0JieHO BUCHOBOK, 1[0 B IIePiOf BOEHHOT'O CTAHY IIPO-
IeAypa YCUHOBJIEHHA I'DOMAajAH YKpaiHU IpoMajaHAMU
Yxpainu BimOyBaeThCsA 3a CTaHAAPTHOIO, HE CIPOINEHOI0
IPOIIeypol0, 1[0 MA€ Ha METi 3aXHUCT IIpaB Ta iHTepe-
ciB miTe#i. BpaxoBytouu Te, 110 IPOIEAypa YCUHOBIECHHS
mependavae JOCUTH BeJIUKY IIepeBipKy JOKYMEHTiB, obcTa-
BUH Iof0 OaThbKiB AUTHMHU Ta ¥ caMmoi TUTHHM, HEOOXi-
HiCTh BHAXOM)KEHHS JUTHHM HA BiIOBiZHOMY OOJIKY
TOII0, — HEMOKJIMBO POSMOYATH IPOIENYPY YCUHOBIEHHS
IiTeii, AKi CHPOTiIOTH Y 3B’ A3KY 3 BOGHHUMU JisIMU, aJKe
Taki 1iTH He mepeOyBaIOTh HA O0JIIKY 3 YCMHOBJICHHS. Y CH-
HOBJIEHHA K YKpaiHCBKUU [iTell TpOMaAAHAMY iHIIMX
KpaiH B3araJi «II0CTaBJICHO Ha IAy3y», aJKe i3 BBeJeHHAM
BOEHHOT'0 CTAHY HEMOXKJIMBUM € OTPUMAHHA 3r0JU HA yCU-
HoByeHHA HarionanbHoi comiaabHOI cepBicHOI Cary:kOwU,
sAKa uepes3 aKTHUBHI 00#0Bi [Ail He Mae MOMKJIMBOCTI Imepe-
BipUTH TOKYMEHTH HAJEKHUM UMHOM Ta HAJATU 3TOAY Ha
YCUHOBJIEHHSA AiTeH.

BeTanoBiieHo, 1o CpoIreHo mpoIeaypy ohopMIeHHS
OMiKM/MiKJYBaHHA T4 TUMYACOBOTO CiMEHHOTO IPUTYIKY

OUTHHH, KA BHACIIJOK 00M0BMX Ailf BTpaTuia 6aThKiB Ta
IHITMX 3aKOHHUX MPEACTABHUKIB Ta MOTpedye MiKJIyBaHHS
7 JOTJIALdY.

Katouosi crosa: guTuHa, 3aXMCT IIpaB Ta iHTepecis,
VCUHOBJIEHHS, OMiKa Ta IIKJIyBaHHS, IpUioMHA cim’d,
TUMYaCOBUY IPUTYJIOK, BOEHHUI CTaH.

Summary

Zhurylo S. S., Vladyshevska V. V. Protection of the
rights and interests of children under martial law. -
Article.

The article deals with the specifics of protecting the
rights and interests of children, which arise as a result of
the introduction of martial law in Ukraine, which became
a forced measure due to the full-scale offensive of the
aggressor country.

It is noted that the best thing for a child is living
in a family with loving parents who take care not only
of material issues, but also provide a "healthy” moral
atmosphere of communication, have a healthy psyche,
etc. If the child remains an orphan or his parents are
deprived of parental rights, the legislator provides for
the possibility of establishing guardianship or care of the
child, adoption, placement in foster families and family-
type children's homes.

The main tasks of the "new"” body in the field of
protection of children's rights, including in the case of
adoption, namely the National Social Service of Ukraine,
which is defined "as a central body of executive power,
whose activities are directed and coordinated by the
Cabinet of Ministers of Ukraine through the Minister of
Social Policy and which implements state policy in the
field of social protection of the population, protection of
children's rights, implementation of state control over
compliance with legal requirements during the provision
of social support and compliance with children's rights.”

It was concluded that during the period of martial
law, the procedure of adoption of citizens of Ukraine by
citizens of Ukraine takes place according to a standard,
not simplified procedure, which aims to protect the rights
and interests of children. Taking into account the fact
that the adoption procedure involves a rather extensive
check of documents, circumstances regarding the child’s
parents and the child himself, the need to find the child
on the appropriate register, etc., it is impossible to start
the procedure for adopting children who are orphaned in
connection with military actions, because such children
are not are registered for adoption. The adoption of
Ukrainian children by citizens of other countries is
generally "on hold", because with the introduction of
martial law, it is impossible to obtain consent for the
adoption of the National Social Service Service, which
due to active hostilities does not have the opportunity
to properly check documents and give consent for the
adoption of children.

It has been established that the procedure for
registration of guardianship/care and temporary family
shelter for a child who lost his parents and other legal
representatives as a result of hostilities and needs care
and maintenance has been simplified.

Key words: child, protection of rights and interests,
adoption, custody and care, foster family, temporary
shelter, martial law.
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LEGAL REGULATION OF CONTRACTUAL RELATIONS IN ARCHITECTURAL ACTIVITY

Formulation of the problem. Architecture — is
the art of designing and constructing buildings,
structures, and their complexes to create a comfort-
able living environment. As a form of art, archi-
tecture belongs to the sphere of spiritual culture.
With the evolution of society, ideas about the func-
tions and types of buildings, technical and aesthetic
solutions changed. The purpose of an architectural
structure forms its spatial structure, and the level
of engineering and technology determines specific
methods of its creation. Functional (usefulness),
aesthetic (beauty) and technical (quality) functions
are interconnected in an architectural work. Expres-
sive means in architecture are composition, scale,
proportions, plasticity, texture and color range of
materials [1].

Architectural activity is a complex process, the
ultimate goal of which is the creation of an archi-
tectural object in the form of buildings, structures,
etc. So according to Art. 1 of the Law of Ukraine
"On Architectural Activity”, architectural activity
is defined as the activity of creating architectural
objects, which includes the creative process of find-
ing an architectural solution and its implementa-
tion, coordinating the actions of participants in the
development of all components of projects for plan-
ning, development and improvement of territories,
construction (new construction, reconstruction,
restoration, overhaul) of buildings and structures,
implementation of architectural and construction
control and author's supervision of their construc-
tion, as well as implementation of research and
teaching work in this field.

From a legal point of view, relations that arise in
the process of architectural activity have 3 compo-
nents: 1) copyright relations that arise between the
customer and the author, the result of which is a cre-
ated work of architecture that is protected by cop-
yright; 2) contractual relations arising between the
customer and the designer, resulting in design docu-
mentation; 3) services related to author supervision.

These legal relations are regulated by a number of
civil law contracts. The contractual form for the use
of a work of architecture ensures the realization and
protection of the personal non-property and prop-
erty rights of the author. In addition, the contrac-
tual form meets the interests of users — they acquire

©S. V. Mazurenko, 2022

certain rights to use the work of architecture and
can profit from their implementation. Society is also
interested in the contractual regulation of the use of
works of architecture, since such an order stimulates
the creative activity of its members and contributes
to the increase of the spiritual wealth of society [2].

The aim of this article is to study such an essen-
tial condition of contracts related to architectural
activity, as the object of the contract is a work of
architecture.

Presenting main material. In Art. 2 of the Berne
Convention for the Protection of Literary and Artis-
tic Works (hereinafter referred to as the Berne Con-
vention) provides a list of literary and artistic works
whose authors’ rights are protected. Thus, "the term
"Literary and artistic works” includes all works in
the field of literature, science and art, in whatever
way and in whatever form they are expressed, such
as: books, pamphlets and other written works, lec-
tures, appeals, sermons and other similar works;
dramatic and musical-dramatic works; choreo-
graphic works and pantomimes, musical works with
or without text; cinematographic works, which
are equivalent to works expressed in a way similar
to cinematography; drawings, works of painting,
architecture, sculpture, graphics and lithography;
photographic works, to which are equated works
expressed in a manner analogous to photography;
works of applied art; illustrations, geographical
maps, plans, sketches and plastic works related to
geography, topography, architecture or sciences”
[3].

A work, according to its most common definition
formulated by V. Serebrovsky, is "a set of ideas,
thoughts and images that have acquired as a result
of the creative activity of the author their embodi-
ment in a concrete form accessible to perception by
human senses, which allows for the possibility of
reproduction” [4]. If we analyze the list of works
given in the Berne Convention from the standpoint
of this definition, we can come to the conclusion that
this non-exhaustive list contains both types of works
and the most common forms of their embodiment.

Art. 433 "Objects of copyright” of the Civil Code
of Ukraine is similarly formulated. The objects of
copyright are works, namely: works of architec-
ture; illustrations, maps, plans, sketches and plastic
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works relating to architecture. That is, the objects
of copyright in the field of architecture are works of
architecture, plastic works related to architecture
and forms of embodiment of works (illustrations,
maps, plans, sketches) related to architecture.

The analysis of the provisions of the Law of
Ukraine "On Copyright and Related Rights™ indi-
cates the existence of a conflict between the defi-
nition of a work of architecture and objects of cop-
yright in the field of architecture contained in the
Law of Ukraine "On Copyright and Related Rights”.
Thus, a work of architecture is a work in the field
of the art of construction of buildings and land-
scape formations (drawings, sketches, models, con-
structed buildings and structures, parks, plans of
settlements, etc.) (Article 1 of the Law). At the same
time, the objects of copyright in the field of architec-
ture include works of architecture, urban planning
and garden and park art, as well as illustrations,
maps, plans, drawings, sketches, plastic works
related to architecture (Article 8 of the Law). Sim-
ilarly, the objects of copyright in the field of archi-
tecture are defined in Art. 29 of the Law of Ukraine
"On Architectural Activity”.

If in Art. 8 of the Law to reveal the definition of
a work of architecture, the text of the article can be
stated as follows: "The objects of copyright are works
in the field of science, literature and art, namely:
works in the field of art of construction of buildings
and landscape formations (drawings, sketches, mod-
els, constructed buildings and structures, parks,
plans of settlements, etc.); illustrations, maps,
plans, drawings, sketches, plastic works related to
architecture. It follows that works of architecture,
works of architecture, materialize in almost identi-
cal forms, except for constructed buildings, struc-
tures and parks, which are a form of embodiment
only for works of architecture.

As for models, by their nature they are plastic
works. In view of the above, it is not necessary to
answer the question: whether a work of architecture
is a single object of copyright, and illustrations,
maps, sketch plans and plastic works are different
forms of embodiment of a work of architecture.
Alternatively, it is necessary to recognize the pres-
ence of several more independent works of copyright
in the field of architecture, namely: illustrations,
maps, plans, sketches and plastic works related to
architecture. Among scientists, there are different
views on this problem. Thus, a specialist in the field
of copyright and related rights, D. Liptsyk, believes
that works of architecture covered by copyright
include both buildings and structures, as well as
projects, drawings, plans, and models prepared for
their construction [5].

Another opinion is supported by X. Pizuke, who,
having considered the stages of the architect’s cre-
ative process, singled out two types of copyright

objects that he creates in the course of his activity:
first, works of architectural graphics and plastics,
which are the results of the design stage and con-
sist of sketches, plans, schemes, sections, facades,
perspectives, drawings, layouts and models, and,
secondly, directly works of architecture, which com-
bine buildings, structures and their complexes as a
result of the natural form stage of creating a work of
architecture [6].

According to O. Lyukshin, it is important to
distinguish between the work itself, which has an
immaterial essence and appears as a complex of ideas
and images that receive their objective expression in
the created object, and the form of its embodiment,
that is, the material form that is a material carrier
the work It follows from this that the object of cop-
yright is the work of architecture itself, embodied,
for example, in the forms of an architectural project,
documentation for construction developed on the
basis of an architectural project, an architectural
object, etc. [7]. Pointing out the fallacy of identify-
ing ideas with objects, V. Dozortsev notes that "an
invention cannot be identified with the machine
in which it is embodied. A literary work cannot be
equated with a manuscript or a book. This is a set
of ideas that are the result of intellectual activity,
which have social value regardless of the objects in
which they are embodied, because they can be fixed
in other objects as well” [8].

E. Grekov expresses a similar opinion regarding
the definition of objects of copyright in architec-
ture. He believes that in the field of architectural
activity there is a single object of copyright — a
work of architecture, and the provisions of civil
legislation, which recognize works of architecture
and illustrations, maps, plans, drawings, sketches,
plastic works related to architecture, as independ-
ent objects of copyright are those that do not cor-
respond to the doctrine of copyright, where a work
is recognized as an intangible product of a person's
creative activity. According to E. Grekov, initially
in the author of a work, in particular a work of
architecture, based on certain initial data, a series
of ideas and images are formed, which are formed in
the author’'s imagination into a single object. When
the material result of the expression of the author's
thoughts is changed, in particular in the form of a
sketch, drawing, model, constructed building and
structure, plan of a settlement, etc., the original
author’s intention does not change, a new work does
not arise and, as a result, a new object of copyright.
In this case, the actual reproduction of the copyright
object, originally expressed in one form, takes place
in another objective form [9].

In order to answer the above question, it is neces-
sary to investigate the stages of creation of architec-
tural objects. The specificity of architectural activ-
ity lies in the fact that the ideas and decisions of the
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architect are first materialized in sketches, plans,
layouts, later they are embodied in the project, and
therefore are implemented in buildings and struc-
tures of residential, civil, communal, industrial and
other purposes, their complexes, about projects of
landscaping, garden and landscape architecture,
monumental and monumental-decorative art.

The project, in accordance with Art. 1 of the Law
of Ukraine "On Architectural Activities” is doc-
umentation for the construction of architectural
objects, consisting of drawings, graphic and textual
materials, engineering and cost estimates, which
determine urban planning, spatial planning, archi-
tectural, constructive, technical and technological
solutions, value indicators of a specific object of
architecture, and meets the requirements of state
standards, building codes and regulations. Design-
ers need to ensure the compliance of design solutions,
in particular: architectural and urban planning
requirements, defined in urban planning conditions
and land plot development restrictions; source data;
the basic requirements for objects to ensure mechan-
ical resistance and stability, fire safety; safety of
human life and health and protection of the natu-
ral environment, operational safety, noise protec-
tion, energy saving. The composition and content of
design documentation for new construction, recon-
struction, capital repair and technical re-equipment
of buildings, buildings, structures of any purpose,
their complexes, linear objects of engineering and
transport infrastructure is established by the State
Construction Regulations of the National Bureau of
Statistics "Composition and Content of Design Doc-
umentation for Construction» [10].

This regulatory document defines the follow-
ing design stages: 1) technical and economic jus-
tification; 2) technical and economic calculation;
3) sketch project; 4) project; 5) working project;
6) working documentation. The availability and
number of design stages depends on the complexity
category of the design objects and their purpose. For
example, for certain objects, the design is carried
out in the following stages: 1) for objects of non-pro-
duction purpose, a sketch design, and for objects of
production value, a technical and economic feasi-
bility study; 2) project; 3) working documentation.
The sketch project is developed on the basis of the
customer’s task for the principle determination of
requirements for urban planning, architectural,
artistic, ecological and functional solutions of the
non-industrial object, confirmation of the possibil-
ity of its creation, and the Project — for the deter-
mination of urban planning, architectural, artistic,
environmental, technical, technological, engineer-
ing solutions of the object, the estimated cost of con-
struction. When designing, the Project is carried
out on the basis of the approved preliminary stage
of the sketch design. Each of the stages of design is

completed by the preparation of plans, drawings,
documents, calculations, the content of which is reg-
ulated by the State Construction Regulations of the
National Bank of Ukraine "Composition and content
of project documentation for construction”.

After the approval of the Project, according to
the decision of the customer, the working documen-
tation can be developed by the author of the project or
another designer. The development of working doc-
umentation by other designers is carried out in com-
pliance with the author's decisions of the approved
Project and with respect for copyright. Therefore,
the architect’s idea is consistently objectified in
plans, sketches, drawings, which are included in
architectural solutions at all stages of design up to
their implementation in the corresponding architec-
tural object. For example, when building a house, a
sketch project is first developed — an architectural
solution of the building without structural and engi-
neering calculations. Sketches and drawings created
at this stage give the future developer only a gen-
eral impression of the building. However, thanks to
them, it is easier to imagine the appearance of the
building, its style, internal layout. At this design
stage, the architectural part of the Project already
contains a list of drawings, general project data and
specifications, floor plans, facades, and a roof plan.
The project usually includes several sections (draw-
ings of the vertical section of the house), by which it
is easy to determine the height of the rooms on the
floors, the size of the depth of the basement or base-
ment floor, and the angle of inclination of the roof
slopes.

The floor plans indicate the layout of each of the
floors, internal rooms with dimensions and areas,
indicate the location of ventilation shafts and chim-
neys. According to the plans, it is possible to deter-
mine the thickness of the walls and partitions. The
working documentation already contains drawings
with detailed processing of the facade of the build-
ing, floor plan, etc. Summarizing what has been said,
one cannot but agree with the conclusion reached by
E. Grekov, that despite the direct instruction in the
Civil Code of Ukraine, the laws of Ukraine "On cop-
yright and related rights”, "On architectural activ-
ity", the object of copyright in architecture has one,
and this is the work of architecture itself, which can
be embodied in various forms, namely: illustrations,
maps, plans, drawings, sketches, plastic works, con-
structed buildings and structures, parks, plans of
settlements, etc. [11].

If the only object of copyright in architecture is a
work, then Part 1 of Art. 433 "Objects of copyright”
of the Civil Code of Ukraine should have the follow-
ing wording. "The objects of copyright are works,
namely: works of architecture; illustrations, maps,
plans, sketches and plastic works relating to geog-
raphy, topography or science”. In addition, the rel-
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evant articles of the laws of Ukraine "On copyright
and related rights” and "On architectural activity”
need to be amended. So part 1 of Art. 8 of the Law
of Ukraine "On Copyright and Related Rights” can
be stated as follows: "The objects of copyright are
works in the field of science, literature and art,
namely: works of architecture, urban planning and
garden and park art; illustrations, maps, plans,
drawings, sketches, plastic works related to geog-
raphy, geology, topography, technology and other
fields of activity. However, not all objects of archi-
tecture (houses and structures of residential and
civil, communal, industrial and other purposes,
their complexes, objects of improvement, garden
and park and landscape architecture, monumen-
tal and monumental and decorative art, territories
(parts of territories) are administratively -terri-
torial units and settlements) can be recognized as
works of architecture, that is, objects of copyright.
An object of architecture as an object of copyright
must be the result of the embodiment of a person’s
creative intellectual activity.

It can be said that a work of architecture should
be considered any work related to an object of archi-
tecture, regardless of its completeness, purpose and
merits, if the work is the result of the creative work
of the author and is expressed in an objective form.
The second issue that requires research is the defini-
tion of that part of the project documentation that
is a work of architecture. The specificity of a work
of architecture includes the combination of artistic
and material and social functions, the creation of a
new objective spatial environment, the associative
nature of the perception of information transmitted
by architecture, the visual nature of the perception
of an artistic image, the spatiality of a compositional
construction, the unity of spatial, plastic and other
compositional means, the connection of these means
with the structural sub-base of buildings [12].

It follows from this that not all project documen-
tation, the content of which is defined in Art. 1 of
the Law of Ukraine "On Architectural Activity” and
regulated by the State Construction Regulations of
the National Building Code "Composition and Con-
tent of Design Documentation for Construction”,
is the subject of copyright. In our opinion, for the
correct definition of the creative part of the project
documentation, it is necessary to compare the con-
cept of a work of architecture as an object of copy-
right with the concept of an architectural solution.
According to Clause 4 of Art. 1 of the Law of Ukraine
"On Architectural Activity”, an architectural deci-
sion is an author's idea regarding the spatial, plan-
ning, functional organization, appearance and inte-
rior of an architectural object, as well as engineering
and other support for its implementation, set out in
the architectural part of the project on all stages of
design and fixed in any form.

At the same time, the objects of copyright in
the field of architecture are works of architecture,
urban planning and garden and park art, as well as
plans, drawings, plastic works, illustrations, maps
and sketches related to architecture (Article 29 of
this Law). Therefore, only the architectural part of
the project, the author’s idea of which is embodied in
plans, drawings, plastic works, illustrations, maps
and sketches, is the object of copyright. The object of
copyright is not the documentation for construction
as a whole, but only the architectural project, that
is, a part of such documentation in which the archi-
tectural decision is expressed. An architectural solu-
tion is an author's idea of an architectural object, its
external and internal appearance, spatial, planning
and functional organization, recorded in the archi-
tectural part of the documentation for construction
and implemented in the built architectural object.
That is, the object of copyright is not all the docu-
mentation for construction, but only that part of
it, in which the architectural decision is expressed,
is expressed by such scientists as O. Lyukshin and
E. Grekov[13].

As already mentioned, each of the design stages
is completed by the preparation of documents and
drawings provided to the customer, the content of
which is regulated by the State Construction Regu-
lations of the State Building Code "Composition and
content of design documentation for construction”.
We will consider this project documentation taking
into account the requirements for the registration of
the material form of the work, which are put forward
during the registration of copyright and contracts
in accordance with the Resolution of the Cabinet
of Ministers of Ukraine "On State Registration of
Copyright and Contracts”. Depending on the object
of copyright for which the application for registra-
tion is submitted, a copy of the work must be pro-
vided in the appropriate material form. For works of
architecture, urban planning and garden and park
art, these are photographs or slides, or copies of the
main drawings of the Project, primarily the general
plan, floor plans, facades, sections, other drawings
(at your choice), photographs or slides of models
of constructed buildings and structures on elec-
tronic medium or a copy on a paper medium. So, in
the said Resolution, it is generally disclosed which
part of the project documentation can be the object
of copyright. At the stage of the sketch project, the
following drawings are developed, in particular: sit-
uational plan; scheme of the master plan; scheme of
transport and pedestrian connections; floor plans,
facades, sections of buildings and structures.

The drawings embodying the creative idea of
the architect and meeting the requirements for the
material form of the work of architecture are the
general plan diagram and floor plans, facades, sec-
tions of buildings and structures. Therefore, at this
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stage of design, only these drawings can be quali-
fied as objects of copyright in the field of architec-
ture (works of architecture). In accordance with
the State Construction Regulations of the National
Bank of Ukraine "Composition and content of pro-
ject documentation for construction”, the project
for the construction of non-production facilities
consists of the following sections: explanatory
note, architectural and construction solutions,
technological part, engineering equipment solu-
tions, basic drawings, construction organization,
estimate documentation. Therefore, at the Project
stage, a separate section "Architectural and con-
struction solutions” appears in the project docu-
mentation, which contains in an objective form the
ideas and ideas of the author about the future archi-
tectural object and their compliance with the func-
tional purpose, taking into account urban planning
requirements [14].

The composition and content of this section
are defined in the State Construction Regulations
of the National Building Code "Composition and
content of project documentation for construc-
tion". The section "Architectural and construc-
tion decisions” should contain: decisions and main
indicators of the general plan, improvement and
greening; a brief description and justification of
architectural solutions and their compliance with
the functional purpose, taking into account urban
planning requirements, installation diagrams, cat-
egories of responsibility of structures and their
elements; calculations of the main load-bearing
elements of buildings and structures; decisions
regarding decoration of buildings and structures;
basic decisions from the accepted structural scheme
of objects (materials of walls, floors, roofs); justifi-
cation of the applied types of foundations and other
structures; effectiveness of enclosing structures
and thermophysical characteristics; architectural
and engineering solutions to protect premises from
external and internal noise.

If you analyze the content of this section, you
can see that it contains a text part, a calculation
part and drawings. According to the definition of a
work of architecture in Art. 1 of the Law of Ukraine
"On Copyright and Related Rights”, its objective
embodiment is drawings, sketches, models, con-
structed buildings and structures, parks, plans of
settlements, etc. Therefore, not the entire section
"architectural and construction solutions” of the
project documentation can be attributed to the work
of architecture, but only the drawings. However,
according to the State Construction Regulations of
the National Building Code "Composition and con-
tent of design documentation for construction”, the
drawings are an independent section of the project,
so they must be analyzed for compliance with the
content of the section "Architectural and construc-

tion solutions” and separate from them those that
embody the architect’s creative idea.

The main drawings of the project are: situational
plan; master plan on a topographic basis in scale;
principled decisions on vertical planning, landscap-
ing and landscaping; scheme of transport and pedes-
trian connections; route plan of external engineer-
ing networks and communications; plans of routes
of intra-site networks and structures to them; plans
of foundations, floors, facades, sections of buildings
and structures with a schematic representation of
the main supporting and enclosing structures; main
nodes of conjugation of structural elements, details
of enclosing structures; interiors of main premises;
floor plans, facades and sections when using reuse
projects (design solutions); principle schemes for
the arrangement of engineering equipment, prin-
ciple decisions regarding the implementation of
energy saving measures; technological layouts with
plans for placing the main equipment; raw data
for the development of design documentation for
individually manufactured equipment. An archi-
tect may dispose of the exclusive property right to
a work of architecture belonging to him in any way
that does not contradict the law, including by grant-
ing another person the right to use the said work on
the basis of a license agreement. Types of works of
architecture are projects, drawings, images, lay-
outs, models, plans, sketches, drawings, three-di-
mensional computer images, buildings, structures,
etc. An architectural solution is an author's idea
regarding the spatial, planning, functional organi-
zation, appearance and interior of an architectural
object, as well as engineering and other support for
its implementation, laid out in the architectural part
of the project at all stages of design and recorded in
any form”. An architectural project is documenta-
tion for the construction of architectural objects,
consisting of drawings, graphic and textual materi-
als, engineering and estimation calculations, which
determine urban planning, volume-planning, archi-
tectural, constructive, technical and technological
solutions, cost indicators of a specific object of the
architectural project, and complies with building
standards and regulations [15].

The author of a project of a work of architecture,
urban planning has the exclusive property right to
participate in its further implementation, unless
otherwise stipulated by the terms of the contract
with the customer (developer) or a legal or physi-
cal person where or in which he works, as well as to
make changes to unfinished construction or a built
work of architecture, urban planning in the event
of a change in its functional purpose or reconstruc-
tion. During the construction of an architectural
object, it is subject to author's and technical super-
vision. Remuneration for an architectural work can
be in the form of a one-time (lump sum) payment
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or deductions for each sold copy or each use of the
work (royalty) or in the form of combined payments,
which must also be taken into account when conclud-
ing the contract.

A license agreement for the use of a work of
architecture is an agreement under which one
party — the architect (the other holder of the exclu-
sive property right to the work of architecture) (the
licensor) grants or undertakes to grant to the other
party (the licensee) the right to use such a work
within the limits stipulated by the contract, which
include the methods of using the work of architec-
ture, the term of its use, the territory within which
the granted right is valid. The parties to the con-
tract are the licensor-architect (other right holder)
and the licensee-acquirer of the exclusive property
right. Licensors can be co-authors, as well as rights
holders who have common rights to the work (for
example, the heirs of a deceased architect). In this
case, the specified persons use the work of architec-
ture jointly. By agreement between them, any of the
co-authors can be entrusted with the use of the work
in the common interests. If a work of architecture
forms an inseparable whole, then none of the co-au-
thors has the right to prohibit its use by other co-au-
thors without sufficient grounds. The essential con-
ditions of the license agreement for the use of works
of architecture include: subject (granting the right
to use the work of architecture); means of using a
work of architecture; the amount of remuneration
for the use of a work of architecture or the procedure
for calculating such remuneration, if the contract is
for a fee (the right holder may allow certain ways of
using the work for free, and some — for a fee) [16].

Regarding the subject matter, there may be dis-
putes between the parties to the license agreement
regarding the right to use parts of the work of archi-
tecture separately from the work itself. The main cri-
terion for such use is the independence of the object
expressed in any objective form. In a work of archi-
tecture, the author’s idea can be expressed both in
the creation of the external and internal appearance
of the architectural object. Each of these elements is
an independent result of the creative activity of the
architect and, therefore, can be used separately from
each other at the desire of the architect. The licensee
may use the work of architecture only within the lim-
its of the rights and in the ways provided for in the
license agreement. It can be: reproduction, distribu-
tion, public demonstration of a work of architecture;
import of the original or copies of a work of archi-
tecture for the purpose of distribution; rental of an
original or copy of a work of architecture; practical
implementation of an architectural project; making
a work of architecture available to the public in such
a way that any person can access the work from any
place and at any time of their choice. Payment of
remuneration under the license agreement may be

provided in the form of fixed one-time or periodic
payments, percentage deductions from the received
profit or in another form [17].

At the same time, if the licensee does not use
the work of architecture, and accordingly does not
receive any profit, he has no right to refer to this
circumstance as a justification for non-payment
of remuneration to the licensor. As a general rule,
the following main types of license agreements can
be distinguished depending on the types of licenses
granted: 1) a license agreement on the granting of
a simple (non-exclusive) license, by virtue of which
the licensee is granted the right to use the work with
the licensor retaining the right to issue licenses to
other persons. If the license agreement does not pro-
vide otherwise, the license is assumed to be simple
(non-exclusive); 2) license agreement on the grant-
ing of an exclusive license, by virtue of which the
licensee is granted the right to use the work without
the licensor retaining the right to issue licenses to
other persons.

Regarding the granting of a simple (non-ex-
clusive) license in relation to a work of architec-
ture, there are peculiarities related to the so-called
"open” license. An open license for the use of a work
of architecture is a so-called accession agreement.
All its conditions must be available to an indefinite
number of persons and placed in such a way that the
licensee familiarizes himself with them before start-
ing to use the corresponding work (this placement
of the license conditions is possible, for example, on
the Internet). An open license for the use of a work
of architecture may contain an indication of actions,
the performance of which will be considered accept-
ance of its terms (for example, putting a "tick” on a
dialog box on the website of the right holder). In this
case, the written form of the contract is considered
to have been complied with. The licensor may grant
the licensee the right to use the work of architecture
owned by him to create a new work of architecture,
which can be used within the limits and under the
conditions provided by the open license [18].

Acceptance of such an offer is also considered
acceptance of the licensor's offer to enter into a
license agreement for the relevant work of architec-
ture. The licensor, who granted an open license for
the use of an architectural work, has the right to
unilaterally withdraw from the contract in whole or
in part if the licensee grants third parties the right
to use the licensed architectural work or to use a new
architectural work created by the licensee based on it
of the work, outside the rights and (or) under condi-
tions other than those stipulated by the open license.
In the event that the exclusive property right to a
work of architecture is violated by illegal actions
regarding the granting or use of an open license, the
licensor has the right to demand the application of
measures to protect his rights against the violator
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[19]. As for the liability of the licensor, it is possi-
ble for actions capable of making it difficult for the
licensee to exercise the right to use the result of
intellectual activity granted to him. In the contract,
it is advisable to specify possible violations of the
licensor, which may cause the licensee to unilaterally
refuse to perform the contract and apply other lia-
bility measures. Such violations regarding the work
of architecture can be: failure of the licensor to sub-
mit the architectural project within the stipulated
period; violation by the licensor of the obligation
not to allow other persons to use the architectural
project during the validity period of the concluded
license agreement; violation by the licensor of the
authorship of others on the architectural project. In
order to expand the possibilities of mutual control
of the licensor and the licensee over the implementa-
tion of the terms of the license agreement, it would
be advisable to provide for the registration of both
the primary and all subsequent license agreements
concluded on its basis, for example, those concluded
regarding architectural projects as the most impor-
tant from the point of view of civil turnover. This
would allow the parties to receive the necessary
information both about the facts of concluding the
relevant license agreements and their conditions.

Conclusions. According to the results of the
analysis, it is possible to single out the following
drawings that meet the requirements put forward
for works of architecture as objects of copyright:
a general plan on a topographical basis; principled
decisions on vertical planning, landscaping and
landscaping; plans of foundations, floors, facades,
sections of buildings and structures with a schematic
representation of the main supporting and enclosing
structures; interiors of the main premises. Summa-
rizing the above, it is possible to reach the follow-
ing conclusions. Firstly, the objects of copyright are
works of architecture, urban planning and garden
and park art embodied in drawings, sketches, mod-
els, constructed buildings and structures, parks,
plans of settlements, etc. Secondly, not all project
documentation for the construction of architectural
objects, consisting of drawings, graphic and textual
materials, engineering and estimate calculations, is
the object of copyright, but only that part of it that
relates to the architectural decision. Thirdly, a work
of architecture as an object of copyright is only a
drawing, namely a general plan, principle decisions
on vertical planning, improvement and landscaping;
plans of foundations, floors, facades, sections of
buildings and structures, part of architectural solu-
tions, interiors of main premises.
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Summary

Mazurenko S. V. Legal regulation of contractual
relations in architectural activiry. — Article.

Traditionally, the construction of buildings and
structures is carried out in accordance with previously
prepared project documentation, the basis of which is
made up of works of architecture. However, it should be
noted that the legal nature of these objects has not been
fully investigated. In particular, it is necessary to answer
the question of what is the essence of such works and how
their creative nature is manifested as a necessary element
of legal protection. Traditionally, the very concept of
"architecture” is associated with the creation of a new,
beautiful, original and unique building. This is achieved
by using previously developed structural elements, the set
of which forms the architectural style. Hence, on the one
hand, the difficulty lies in how to distinguish between a
simple set of elements within one architectural style and a
created, creatively completed object. It is necessary to pay
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attention to the fact that we are talking about works as a
set of ideas, thoughts and images that have received, as a
result of the author's creative activity, their expression
in a form accessible to human perception. Thus, in terms
of content, a work is an intangible good that is the result
of creativity and has an objective form of expression. It
is the creative nature of the work and the objective form
of expression that should be considered as its features,
which subsequently provide conditions for the protection
of the author's rights. The main task of this article is
to find out what is the creative nature and the objective
form of expression in works of architecture. It is rather
difficult to determine the creative nature of a work of
architecture, since we are talking about a set of features
that are characteristic only of a work. In addition, it is
necessary to find out what the minimum level of creativity
must be in order for a work of architecture to be protected
by copyright rules. With regard to works of architecture,
we can talk about the ability, characteristic only of the
author of this work, to select architectural or structural
elements. In addition, one can point to the individual
author's layout and the ratio of space-planning solutions,
expressed in the location of various rooms, decorating
the facades of buildings with elements borrowed from
various architectural styles. It is due to this kind of
combinatorics of structural elements carried out by the
author that the novelty, uniqueness and individuality
of the work of architecture are achieved. Works of
architecture cannot be completely equated with design
results. For the emergence of copyright, it is necessary to
have creative principles in the design object. The presence
of creative principles is typical only for architectural and
planning solutions. The construction project consists of
working drawings, which, in fact, display architectural
and planning solutions as a creative idea of the author,
and an explanatory note. It seems that copyright norms
should protect only that part of the design object that
contains architectural and planning solutions. Works of
architecture must have an objective form of expression. It
seems that the form of expression of this kind of works is
the project. A building (structure) constructed according
to the project cannot be a work of architecture or an
object of copyright. The constructed building can only be
considered as the second form of displaying the work of
architecture, since the first is the project. Thus, from the
moment of the creation of an architectural project, we can
say that the work already exists, and therefore, it is the
project that should be considered as a form of objective
expression of the work of architecture.

Key words: architecture, awakening,
architects, copyright, license agreement.
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Anorania

Masypenko C. B. IIpaBoBe peryJioBaHHS JOTOBipHUX
BiTHOCHH B apxiTeKTypHiii gisapHOCTI. — CTaTTA.

Tpaguilifino OyAiBHUIITBO OyAiBeab Ta CIOPY[
3IiMICHIOETHCS BifTIOBiHO [0 IOMEpPEAHBO IMiATOTOBIEHOI
MPOEKTHOI JOKYMeHTAallii, 0CHOBY AKOI CKJIaJai0Th TBOPHU
apxitexTtypu. IIpoTe ciix 3BepHyTH yBary, Io I0pPUANIHA
Opupoia JaHMX 00 €KTiB OCTATOYHO He JOCITifKeHa.
3okpeMa, HeobXiTHO BiAIIOBiCTY HA TUTAHHS IIPO Te, BUOMY
CYTHiCTh HMOAIOHMX TBOPiB i AKMM UMHOM IIPOABJISIETHC
ix TBOpumMii XapaKTep AK HeOOXigHMI eJeMeHT IMPaBOBOI

0oxopoHU. BusHAUWTM WOPUAUYHY MPUPOJY TBOPIB
apxiTeKTypu NOCUTh CKIagHO. TpaguIlifino caMme MOHATTS
«apxiTeKTypa» 0B  A3aHe 31 CTBOPEHHAM HOBOI, KPACHBOI,
opuriHasbHOI Ta HemoBTOpHOI OymiBai. Ile mocAraerbes
3aCTOCYBAHHAM  paHillle  pO3POOJEHUX  €JEeMEHTiB
KOHCTDPYKIil, Habip AKUX YTBOPIOE apXiTeKTypHUI
CTHUJIb. 3BificH, 3 OMHOTO OOKY, CKJIAAHICTh BXKe B TOMY,
SdK pO3MEe:KyBaTH NMPOCTHH Habip eleMeHTIB y paMKax
OJTHOTO aPXiTEeKTYPHOTO CTHJII0O Ta CTBOPEHHUIH TBOPUO
3aBepIleHnil 00 €KT. 3BicHO K, y pasi gociaigxeHHA
TBOPIB apxiTeKTypu AK 00 €KTiB aBTOPCHLKOIO IIpaBa
Mae 3MiiCHIOBATHCA 3 YPaXyBaHHAM TaKUX IOJIOMKEHB.
Heob6xigmo 3BepHyTH yBAry Ha Te, 1[0 HAEThCA PO TBOPHU
SK IIPO CYKYIIHICTD ifmei, TyMoK Ta o6pasiB, 10 OTpuMasIu
B pPe3yJIbTaTi TBOPUOI AiATHHOCTI aBTOPA CBOE BUPAKEHHSA
Yy IOCTYIIHOMY AJIA COPUUHATTA JIOgUHOI (opmi. Takum
YMHOM, 3a 3MiCTOM TBip € HeMarepiaJbHMM 0JiaroMm,
SKe € PesyJbTATOM TBOPUYOCTi i Mae 06 €KTHBHY (hOpMY
BrupaxenHusa. CaMe TBOpUMiI XapaKTep TBOPY Ta 00 €KTUBHA
(hopma BuUpaKeHHS IIOBUHHI POSTIAAAATHCA SAK HOr0
03HAKM, 110 3a0e3IeUyIOTh ¥ MOAAMbIIOMY YMOBH 3aXUCTY
IIpaB aBTOPA. OCHOBHE 3aBJaHHA IIi€l cTaTTi — 3'acyBaTu,
y 4OMY IOJIATAE TBOPUM XapakTep Ta 06 eKTuBHA (hopMa
BUpaKeHHA y TBOPaX apxiTekTypu. BusHauutu TBOpUMit
XapaKTep TBOPY apXiTeKTypH HOCUTH CKJIALHO, OCKIIbKY
HaeThCs IPO CYKYIHICTL 03HAK, AKi BIIACTHUBI JIKIIIE TBODPY.
3 immoro 6oy, HeoOxizHo 3'AcyBaTu, AKuMU Mae OyTH
MiHiMaJIbHUE piBeHb TBOPYOCTi, 100 TBip apXiTeKTypu
3a0e31eyyBasIocsa 3aXCTOM HOpMaMU aBTOPCHKOTO ITpaBa.
1Moo TBOPiBaPXiTEK Ty P MOKE HTHCS PO BIACTUBY JIUIIIE
aBTOPY IIHOTO TBOPY 3JATHICTh Mif0WpATH apXiTeKTypHi
Yy KOHCTPYKTWMBHI ejemMeHTH. Kpim Toro, MoxHa
BKasaTH Ha IHAWBiZyaabHe aBTOPChKE KOMIIOHYBAHHS
Ta CHOiBBIJHONIIEHHS 00 €MHO-IIAHYBAJBHUX PillleHb,
BUPAKEHUX y pO3TAIllyBaHHI Pi3HUX MPUMIIIEHb,
mpukpaci dacagis OyziBesb eeMeHTaMu, 3aTI03UYEHUMU
3 pisEmx apxiTexkrypHux crtuiaiB. Came 3aBIAKHU
3aCTOCYBAaHHIO ABTOPOM KOMOiHATOPUKY KOHCTPYKTUBHIX
eJIeMeHTiB  [JOCATa€TbCS  HOBU3HA, HEIOBTOPHICTH
Ta iHgUBigyanbHiCTH TBOPY apxitektypu. TBopm
apxiTeKTypu He MOMKHA OTOTOMKHIOBATH IIOBHICTIO
3 pesyJabTaTaMM TpOEKTyBaHHA. J[lig BUHUKHEHHS
aBTOPCHKOTO IIpaBa HEOOXifHA HAABHICTH TBOPUOCTI B
00'exTi npoekTyBanua. HagsHicTs TBOPUOCTI XapaKTepHa
JINTIIE JJId apXiTeKTyPHO-IIaHyBaJAbHUX PillleHb. IIpoekT
CIOPYAY CKJAZAETHCA 3 POOOUMX KpECNeHb, Ha SAKUX,
BJIacHe, i BimoOpasKaloThCAd apXiTeKTypHO-ILIaHyBaJbHi
pimeHHd AK TBOpUMi 3ayM aBTOpA, TaK i MOACHIOBAJILHOI
3amMCKY. 3BiCHO X, 1[0 HOPMaMU aBTOPCHKOTO IIPABA Ma€
OXOPOHATUCS JIKIIE Ta YaCTHHA 00 €KTa IPOEKTYBaHHH,
o0 MiCTUTH AapXiTeKTypHO-IJIaHYBaJIbHI  pilleHHA.
TBopu apxiTeKTypu MOBHHHI MaTH 006 €KTHBHY (PopMy
BUPaKeHHA. 3BiCHO K, IM0 (OpPMOI BHUpaAKEHHS
moxibHmX TBOPiB € mpoekT. IloOyzoBaHa 3a NPOEKTOM
OymiBia (cmopyzma) He MOMKe OYTH TBOPOM apXiTeKTypu
a00 06 €KTOM aBTOPCLKOrO Impasa. IloOyzoBaHa 6ymiBisA
MOJKHA DO3TJIAZATHU JHUIIEe AK APYTy (HOPMY BUDaKEHHSA
TBOPY apXiTeKTypu, OCKiIbKY IepIIoio € mpoekT. Taxum
YUHOM, 3 MOMEHTY CTBODPEHHSA apXiTeKTYpPHOI'O NPOEKTY
MOKHA TOBODUTH IIPO Te, IO TBip BiKe icHye, i, OT:Ke,
caMe TIPOEKT Mae POSIIAATUC AK (HopMa 00 €KTHBHOTO
BUPaKeHHA TBOPY apXiTeKTypH.

Knrwouosi ciosa: TBOpY apXiTeKTypH, Oy AiBIIi, CIIOPYIH,
apxiTeKTopu, aBTOPCHKE IIPAaBo, JilleH3iHHUT JOTOBip.
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KaxOudam opuduuHux Hayk, cmapwuii 0ocaiOHUK,
CMapwiuili HayKosuil cniepodimHuukK

Hasuanvho-00cai0H020 incmumymy npueamHozo npasa i niOnpuemMHuymea

imeni akademixa @.I'. Bypyaka
HauionanvHoi axademii npasosux Hayk Yrpainu

10 IIUTAHHS ITPO ITOHATTA TA O3HAKH CIIOKMBYHUX BITHOCHH

IMocranoBka mpobaevu. CrmoxkuBui BimHOCHHH,
SK 00 €KTHBHO iCHYyIOUMI B cuCTeMi IpaBa 0CO0JIN-
BUN BHUJ IMBiIbHO-IPABOBUX, HAMIJEHI IeBHUM
3MicTOM Ta 06CATOM, IO HO3BOJAIOTE iX iTeHTH(IKY-
BaTu. IIpoTe, BinmOBiAHI TeOPETHUKO-IPABOBi ABUIIA
IMOBMHHI OTPUMYBATH TIeBHE 30BHIIIHE BHUPAKEHHSI,
mo (opMyBaTHMe CIeI[iaJlbHUM KaTeropialbHun
amapart s TaKUX BiIHOCHH, 0c00JIMBO YV KOHTEKCTL
IMOTOYHUX €BPOiHTerpamiiHux mporeciB. Cro:xuBui
BiflHOCHMHM B mpaBi YKpaiHU € ABUINEM IIe JOBOJIL
HOBHUM Ta TAaKUM, II[0 TOTPe0ye MeBHOI0 AOCTi I KeHHSA
i HayKOBOI AuCKyCii CTOCOBHO #10T0 KaTeropiaJbHOTO
amapary, 30KpeMa i moHATTA (KOHIIeNTY).

Merto10 cTaTTi € TPOBEIEHHSA HAYKOBO-IIPABOBOTO
aHaJidy HOHATTS IIMBLILHO-IIPABOBUX BiJHOCHH 3a
yuacTio (pismuHMX 0Ci6—CIOKMBAUiB Ta BUOKPEM-
JIEHHS iX 03HAaK.

Buknan ocHoBHOTO MaTepiay. ¥ JOKTPUHAJIBHUAX
JOCTiMKeHHAX 3MiICHIOBANNCS CIIPOOY HAATY IIEBHY
JediHilio MOHATTIO CIOKMBUMX BiTHOCUH, OJHAK
HaTelmep €IWHOrO iX BHM3HAUeHHA He icHye. Tak,
0. O. Paiinan BusHayae, 110 3 MUBLIICTUYHOI TOUKHI
30pYy CIIO}KMBYE ITPABOBiAHOIIEHHS — CAMOCTiMHUMN
BUJ CYCIiJILHMX BifiHOCHUH, Ie € cuerudiuna dopma
COI[iaJbHOI ITPHMBATHONPABOBOLI B3acMOAil cy0 eK-
TiB CIOKMBYOTO IIpaBa B c(epi CIOKUBUOTO PUHKY
3 MeTOI0 peasisaifii inTepeciB i JOCATHEHHSA Pe3y.ib-
TarTiB, mepeabdaueHNX YKJIAACHUMHU JOTOBOPAMH, CIIO-
JKMBUMM 3aKOHOJABCTBOM Ta NPUHHATUMHU Bifmo-
BifIHO 0 HBOTO IHITMMY HOPMATHUBHUMU IIPABOBUMU
aKTaMM, a TaKOXK TeXHiKO-IOPUIUUYHUMHU HOPMaMU
[1, c. 24]. Ila nediminia meBHOI Mipoio XapaKTepu-
3y€ CIIOKMBYi BiTHOCHHM Ta BifoOpaskae iX CyTHiCTS,
OJHAK, Ha HAIIle IePEeKOHAHHS, He JOCITa€ OCHOBHOTO
3aBJAHHSA IIOJ0 POSKPUTTS CIOKUBUNX BiJHOCUH K
IUBiIBHUX, BHACTITOK 0c006IMBOI iX mpPaBOBOi HmpH-
pomu. Ilpm mboMy Ba3HaueHHS MPO TEXHiKO-IOPHU-
guuHi HopMu ((PaKTHIHO PO TEXHiUHI periaMeHTH)
y HaBefeHi#l medimimii, me mosBossge BimobpasuTu ii
CYTHiCTb, OCKLIBKY IIi HOPMHU HE € OCHOBHUMU IIPU
KBamiiramii cmo:KUBUMX BiJHOCHH SK 0COOJHBOTO
BUY IUBIIbLHNUX, HE3BAKAIOUN HA T€, 1[0 YMOBH CIIO-
JKMBUMX JOTOBOPiB IMOZO SKOCTi Ta BigmoBigmOCTi
TOBapiB, pobiT UM IMOCAYT MOBUHHI BifmoBiZaTH Tex-
HIYHUM perjaMeHTaM, CTaHZapTaMu TOIIO.

© P. B. Ilo:xomxyk, 2022

Opfmiero 3 mepmux BUEHUX HA TepeHaxX YKpaiHw,
KA HajaJa BU3HAUCHHA IUBLILHEM IPaBOBiZHO-
cuHAM 3a yuacTio cmoskusauis” € I'. B. fImoBunbka,
dKa iX posyMmie SK CycHiibHI BiIHOCHMHU, PETyJIbO-
BaHi HOpMaMH IWBLILHOTO IPaBa, JOTOBiPHUMU YMO-
BaMM, NPABOBUMMU 3BHYasIMHU (IPABOBUH 3B A30K),
IIT0 BUHUKAE MiK (pisuumoi0 000010 (CIOKMBAUEM),
1[0 Mae Hamip mpupdaTu ToBap (poOoTy, IOCIYTY),
abo Kymye ToBapu (poOOTH, IOCIYTH), OIS 3aJ0BO-
JIeHHSA TOOYTOBUX, OCOOMCTHX, CiMelHMX i iHITHX
motped, He OB A3aHUX i3 3AiMCHeHHAM IiANpHEM-
HUIbKOI JifTBHOCTI, 1 HOT0 MOKJIMBUM UK PEATLHUM
KoHTpareHToM (IIpoJaBlieM, BHKOHABIIEM, BHPOO-
HUKOM, iMIOpPTEpPOM, VIIOBHOBAKEHUM BUPOOHU-
KoM (IIpofaBlieM) opramisaiiielo a0o yIOBHOBa:Ke-
HUM BUPOOHMKOM (IIPOZaBIieM) MiANMPHUEMIEM), IO
3a0€e31eUyeThCs [IePIKABHO-IIPUMYCOBUM 3aXHCTOM
CIIOKHMBAYA K CJIAOKO0I CTOPOHH 3a JOIOMOIOI0 OCO-
O0suBUX MPaBOBUX (DOPM, 3ac00iB i METOLIB BILIUBY
[2, c. 99]. Cxoxxy mosurito 3arimae 1. I. BanaceBuu,
Ha IepeKOHAHHA AKOi, IMBLIbHI IPAaBOBITHOCHHY 3a
yUacTIO CIOMKMBAaUa — Il CYCIiJIbHI BigHOCHMHHU, IO
BperyJIbOBaHi HOPMAMU IUBiLIHHOTO 3aKOHOJABCTBA,
YMOBaMHU JIOTOBOPY, 3BUUYASIMU JiJIOBOTO 000POTY Ta
BUHHMKAIOTh MiX CIIOKHBAaYeM, AKHH KyIye TOBapH,
3aMOBJIsSIE POOOTH, TOCAYTH a00 Mae HAMip mMpuUA0aTH
TOBApH, 3aMOBUTH POOOTH, IIOCIYIH LIS 3aJ0BO-
JIEHHS 0co0rCcTHX a0 iHmmX moTped, He OB A3aHNX
3i 3HifiCHEHHAM HUM IiJIPUEMHUIIBKOI MifIbHOCTI,
Ta HOr0 peaJbHUM a00 MOTEHIIHHNM KOHTPATEHTOM
(IpojaBlieM, BHKOHABIEM, HANMOJABIEM, BHIO-
TOBJIIOBAYEM, iMIIOPTEPOM, YIOBHOBAYKEHOIO BUIO-
TOBJIOBaUeM (IIPOZABIEeM) IOPHUAUYHOI 0c000i0 abo
(isuunoo ocoboro-migmpuemiem) [3]. Hasemeni
BUBHAUEHHS € IiKaBUMM, OCKLIbKKM aBTOPAMM 3pPO-
0JieHO cTIPO0Y OXOIUTH CYTHICTD IIUBiILHO-IPABOBUX
BifIHOCMH 3a y4YacTiO CIIOKMBAua, AKi MU iMeHyeMo
"CHOMKUBYNMY , He BUXOASAYH 3 IIPEAMETHO]I CIIPSIMO-
BAHOCTI WX BiJHOCKHH (B Me:KaxX IIMBiILHOTO IIpaBa).
Kpim Toro, cayiHo0 € 3rafKa aBTOPiB IPO PeryJio-
BaHHS IMX BiJHOCHMH caMe ' HOPMAaMH I[MBLILHOTO
mpaBa (3aKOHOZABCTBA) , IO CBIJUMTH IIPO BifCyT-
HiCTb IX KOMILIEKCHOT'0 XapaKTepy.

0. I0. €ropuuesa 6e3mocepeHbO He HAJA€ BU3HA-
YeHHs CIIOXKMBYMM BiJHOCHMHAM, OJHAK BKAasye, IO
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CIIO/KMBUE IIPABOBiTHOIIEHHA AK i Oyab-AKe iHIme,
BUHMKA€ HA IMJCTaBi BiANOBIZHWX HOPUIUUYHUX
(axTiB, a TAaKOK Ma€ IEBHY CTPYKTYPHY MOOYIOBY,
IO AKOI BXOZATH: Cy0 €KTH 1 00'€KTH, cy0 €KTUBHE
IIABLIbHE IPaBo i cy0 €KTUBHUN IUBLILHUA 000B f-
30K. IluM emeMeHTaM NIpuUTaMaHHI AK CHiNbHI AJd
yCciX TpaBOBiIHOCWH O3HAKW, TaK i mMeBHI 0co0Jau-
Bocti. IIpu mpboMy aBTOpP 3as3Hauae, IO IiZCTaBOIO
BUHWKHEHHA CIIOKMBUOTO IIPABOBiIHOIIEHHS, K
MPAaBUIIO, CIYTY€E MyOJiUuHUN JOTOBIp, B AKOMY OIHA
CTOpPOHA — IiAmMpHEMeNb Ha IpodeciiHMX 3acamax
B3sJIa Ha cebe 000B 30K 3A1MCHIOBATH IIPOLAK TOBA-
piB, BUKOHAHHA POOiT a00 HAJAHHA IOCIYT, a Apyra
cTOpOHa — (pismuHa ocoba, AKa IpUAOABAE TOBAPH,
3aMOBJISIE POOOTH UM TOCIYTH JJIS 3aJOBOJIEHHS CBOIX
mo0yToBUX (HemigmpueMHUILKUX) MoTped [4, c. T].
TakuM YmHOM, JOCHiZHUIA (PAKTHUYHO PO3KPHUBAE
IMOHATTSA CIOKWBUMX BITHOCHH UYepe3 MUBLIbHI i3
3raJiKo0I0 IIPO MEeBHY iX crernudiky.

Cpoeto ueproio I'. A. OceTmHCHKA B3ramye IIpo
YaCTWHY UWBIJBLHOTO B3aKOHOJABCTBA, K€ pery-
JIFO€ BiTHOCHMHM 34 YYacCTIO CIOKMBAUiB, Ta IKi BOHA
YMOBHO JIJIs 3pYYHOCTI HA3WBA€ CIOKUBUMMU BiTHO-
cuHamu [5, c. 12]. Bogmouac Ak 6aummo, Taka 3pyu-
HiCTb He € 0e3Mi[CTaBHOIO, OCKIIbKM 32 TBeP/KEeHHAM
CaMoOro aBTOPA YACTHHA ITMBLIBHOTO 3aKOHOIABCTBA
PeryJItoe IpuBaTHOIPABOBI BiIHOCKHY 3a yUaCTIO CIIO-
JKMBAUiB, & TAKOK 3 OTJISATY Ha TOH (DAKT, III0 CIIOMKH-
BUi BIIHOCKHHY caMi 0 cobi BiKe POSIINPUIN MPEIMeT
3aKOHOIaBYOT0 PETYJIIOBAHHSA IIUBIILHUX BiTHOCHH.

Hocnimxyour MOHATTA CIOMXKUBUMX BiJHOCHH,
HEOJHOPA30BO 3raJyBaJKCd IIeBHi 0COOJMBOCTI ITUX
IIPaBOBiIMHOCUH, fAKi MO3BOJIAIOTH iX BHOKPEMUTH
B oxkpeMwuii Buj nmBimbHuUX. I[i ocobmmBocti Bimo-
OpaKaoTh 03HAKY CIIOMKMBUMX BiJHOCHH, HAABHICTH
AKX 0eslmocepeqHbO BILIMBAE HA 3MICT IOHATTA
" CIIOsKMBYI BifHOCHHM .

Ha mepexonanus I'. A. OcetuHCbKOi, B YKpaini
copMyBasacsa BiTHOCHO aBTOHOMHA CHCTEMa CITO-
JKMBUMX IIPABOBiTHOCWH, IPABOBA INPUPOJA SAKUX
€ cyTo nuBirictuunon. OfHAK 3MiCT I[UX IPABOBiA-
HOCHH Ma€ IeBHi 0c00JIMBOCTI B 3arajbHill cucTeMi
IUBIIBHUX IPABOBIIHOCHH, 00YMOBJIEHI He CTiIbKM
OPUIUYHAMY TIPUUYNHAME, CKIIBKK COIliaJbHO-e-
KOHOMIYHUMY IepeayMoBaMu. 3BUYANHO K CIIOMKU-
BUMM IIPaBOBifIHOCMHAM IIpUTaMaHHI yci IOpUIWYHL
03HAKY IWBLILHUX TPaBOBigHOCKHH [, . 29]. BigTaxk,
aBTOP JOBOJIi CJIYIITHO BiTHOCHUTD CIIOKMBYI IPaBOBiI-
HOCHHU 10 IIPeAMEeTY ITMBLIBHOTO IIpaBa, (DAKTHYHO
OTOTOXKHIOIOUM 1X O3HAKM i3 O3HAKAMMU ITWBiIBHHX
npaBoBigHOCHH. IIpoTe, X0Ua yYaCHUKM CIOKUBUMX
BifIHOCMH y NIUX BifIHOCMHAX BUCTYMAlOTh AK IOpHU-
IWYHO piBHI cy0'ekTH, aje MiK HUMH icHye Qax-
TryHa (00 €KTMBHA) HEPiBHICTS.

Csoeto ueproto O. O. Paitnan 3asHaums, IO CIIO-
JKMBUE IIPABOBiJHOIIEHHA, AK i Oygb-aKe iHIme,
XapaKTepusyeThCs OJHUMU 1 THUMHU K 3arajJbHUMU
osmarkamu [1, c¢. 319]. BogHouac, Ha iforo mepeko-

HaHHA, CIOOKUBUMM IIPABOBiHOCMHAM BJIACTWBIL
7 mesaki ocobauBocrti. Tak, nepwa ocobausicme cmo-
CYEMbCS 601b060L CMOPOHU NPaosidnocun. SIKIo
iHAMBigyajmbHA BOJIA TOTO UM iHINOrO0 Y4YacHUKA
(Yy4acHMKIB) He 3aB:KIU € 000B SI3KOBOI 03HAKOIO,
[IMBiJIBHOTO IIPABOBiTHOINEHHS, TO IIOAO CIIOXKHB-
YUX IPABOBIJHOCUH TaKi BUIAAKW BUKJIOUEHI — TYT
iHAMBigyaIbHA BOJIA 3aBMKIY IPUCYTHSA, IPUUOMY i3
camoro mouarky. Crmo:xuBaui BCTYIAIOTh B IPaBOBi
BiTHOCHHM YCBiZOMJIEHO, IIPOSBJIAIOUM CBOIO BOJIIO
He TiIbKu 0eslmocepeSHb0 B IbOMY BifHOINEHHI, aje
IITe HaTlePeIoOHi H0OT0 BUHNKHEHHS (HAIPUKJIad, IPU
HaMipi cmo:xuBaua mpuadat ToBap). TodTo, K BBa-
JKae 3raflaHNi HayKOBeIlb, BOJIbLOBUI XapaKTep IPo-
ABJIAETHCA HA BCiX CTafiAX, MOUMHAIOYU 3 MOMEHTY
BUHUKHEHHS CIIOKMBUYOTO ITPABOBiTHOIIEHHS i 10
#oro peaJsisarii 3a BiJTIOBITHIMY JOTOBOPAMH.

Ilpy nboMy [AOCHIAHMK TaKOXK 3asHauae, IO
V CIIOKWBUOMY IIPaBOBiZHOINIEHHI BOJIA HOT0 yuac-
HUKIiB B IIbOMY CeHCi GimbIl o6Me:KeHa, OCKiTBbKU
MesKi 11 TpodABY peryiaMeHTyIOThCA He TiJIbKM UMCTO
MpaBOBUMHU HOpMaMu, a ¥ Macoio iHIIUX, 30KpeMa
TeXHIKO-IOPUANYHUMEA HOPMaMHU (1[0 BXOAATH IO
CKJIALy TeXHiUHOTO a00 TeXHiKO0-IOPHUIUUHOTO 3aKO0-
HOmaBcTBa) [1, ¢. 319-320]. ¥V mpomy BUIAAKY, HO03-
BOJIIMO c00i He ITOTOAUTHCS 13 HaBeIeHO0 II03NIIi€I0,
OCKiNbKM, Ha Hallle TepeKOHAHHHA, BOJA yUYaCHUKIB
CIIOYKMBYMX BiTHOCHH 06MEKYETHCS HE TeXHIK0-I0pH-
IUYHUIMY HOPMaMu, & HOpMaMHU ITUBiJILHOTO 3aKOHO-
IaBCTBA, OCKiJIBbKY, K BIYYHO 3a3HAYAJIOCT B HAYIII,
3aBJAHHA IMBIJILHOIO IPaBa IIOJATAE y  BHPIBHIO-
BaHHI  YYaCHMKIB MalHOBOTO 0060pOTY IILIAXOM
BCTAHOBJICHHS IJs CcJIa0KoI CTOpOHH 30060B'sg3aHHS
3 CaMOro IOYATKY iHINMWX, 0COOJIMBHUX YMOB ydacTi
B IOTOBipHMX BigHOCHHAX [6, ¢. 798].

Hpyza ocobausicms cnoxcusiux npagogioHOCUH,
Ha dymxy O. O. Pailnana, kpuembocs 6 nidcmasax ix
suHukHeHHA. CIIOKMBYI TPaBOBITHOCHHY, HA BiTMiHY
Bifl iHMMUX BUAiIB, BUHUKAIOTH TiJIbKM B PE3YJbTaTi
BUMHEHHSA IOPUAMYHUX Aifl y BUIVIALL MPaBOUYMHIB,
IpUYOMY ABOX- ab0 6araToCTOPOHHIX IIPABOUMHIB,
110 iMeHyI0ThCA JoroBopamu. 11 obcraBuHa, 10 peui,
ITie pas3 MiATBepAKY€ 0008 A3KOBICTE AJIs CIOMKUBUNX
MIPaBOBiIHOCKH BOJIbOBOI O3HAKH.

Tpems ocobnugicmb, HA NepeKoOHAHHA A8Mopa,
nonszae 8 mux opmax (cnocobax), 3a 00nomozo10
aKux 3abe3neyyiombcs peanizayis cyo eKMuUBHUX
npas i 8UKOHAHHA IOPUOUYHUX 0008'A3KI68 Y4ACHU-
Kamu cnoxcusyux npasosgionocun. Ilopan 3 nep:xas-
HEMHK 3aX0JaMy,  3a0e3leuyBaIbHUMHU € TaKOMK
CYCIiIbHI 3aX0[M, IPSIMO IIPOIMCAHI B 3aKOHOAAB-
ctBi. 3acTocyBaHHS IMX 3aXO0[iB TATHEe KOHKPETHI
HeTaTUBHI HACHIKM [AJA TOPYIIHUKIB CIIOKUB-
yMxX MpaB, i TaKoXK mepenbaueHi 3aKOHOITABCTBOM
[1, c. 321]. ¥ mboMy BuIagKy HaeThes, 30KpeMa Ipo
IIpaBa rPOMajaH 00 €JHYBATUCA B 'POMAJCHKI opra-
HisaIlii crmosKuBauiB Ta PO 3aXUCT IIpaB Ta iHTepeciB
HeBU3HAYEHOT0 KoJa crmoskuBauiB. IIpoTe mi dopmMu
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i cmocobu 3mificHEHHA Ta 3aXMCTY IIPaB CIIOKMBAYIB
HOCATH 3[e01/IBIIIOr0 MUBLILHNHM XapaKTep, II0 CBia-
YUTH He CTLIBKYU IIPO IIeBHY BiIMiHHiCTh, 8 HABIAKH,
Ipo TpPUWHANEXKHICTH Iiei ocobmmBocTi came [0
IWBiJIBHOTO IIpaBa.

I nacamxkineynv, O. O. Pailnan npononye 6usna-
yumu yemeepmy 0co0LuBicms — ye HepigHe npagose
CMAHOBUULE YUACHUKIB CTONUBL020 NPABOBIOHO-
wenHs. 3aKOHOJABCTBO IIPO 3aXMCT MPAB CIOKUBA-
YyiB BU3HAUAE TPOMAJAHNHA-CIOKBAYA 3 €eKOHOMIY-
HOI TOUKM 30Dy O1i1b1I 1a0K0I0 CTOPOHOIO i B 3B'A3KY
3 IIUM HaJla€ HOMY HU3KY IIPABOBUX IIiJIbI Ta TAPAHTIH,
peasrisarisa AKX CTBOPIOE YMOBH IJId BUPIBHIOBAHHS
MOJIO}KEHHA CIIOMKMBaYa y IUX IIPaBOBiHOCHMHAX
[1, c. 321-322]. Ilozxi6Hoi mO3uUIii TPUTPUMYETHCA
I'. A. Ocerunceka [5, ¢. 29].

Ha mepexonanna M. M. I'youmu, y criosKuBUMX
IPABOBiJHOCHHAX MAlOTh MicCIle IeBHiI 0COOJIMBOCTL
(hopMyBaHHA IpaB i 000B'SA3KiB, AKi MOJATAIOTH,
HacaMmIiepesl, y TOMY, 1110 B HUX HEOJHAKOBOI Mipoio
IIPOSABJISIOTHCSA 3aTraJIbHi 3acagy IIUBiIILHOTO 3aK0HO-
IaBCTBa, mependaueni crarreto 3 [{uBiabHOTO KOMEKCY
Yxpainu Ta inmuMu foro crartamu. Hacammepes 1e
CTOCYEThCS il IPHHIUWIY CBOOOAM AOTOBOPY, amiKe
migmpueMerb 3000B A3aHMII YKJIagaTH [OTOBOPH
3 OyIb-AKMM CIIOMKMBAuUeM, AKWH mboro Oakae. o
TOro % 3aKoH YKpainu "IIpo 3axmcT mpas CIOMMBA-
yis”, [uBiapHMI KomeKke YKpainu, iHIm 3aKoHOgaBYi
aKTU BCTAHOBJIOIOTH B iMIIepaTwBHiN (opmi momar-
KOBi 000B' A3K M /1A HiAIPHEMIA i ZOLATKOBI MILIOB1
mpaBa Jud cmo:kuBaua [7, c. 22]. BogHouac sragani
ocobamBoCTi (hOPMyBaHHA IIpaB i 000B A3KIB, a TAKOXK
00'eKTHBHA HeOOXiAHICTL BUPIBHIOBAHHS CTAHOBUIIA
YYaCHWKiB IWBLILHUX BiTHOCUH A€ 3MOI'y TOBOPUTH
IIPO €BOJTIOIII0 OCTAHHIX Ta JOUMiJbHICTh PO3IIUPEHHSA
IIpeaMeTy IIPaBOBOTO PETYJIIOBAaHHA IWBLILHOTO
mpasa. B iHmomy Bunagry, IMCKycii 111010 Miciid cio-
JKMBUYMX BiTHOCWH y CHCTEMi IIpaBa MOXKYTh IIPU3BO-
JUTH, A0 IITYYHOTO BUBEACHHA 3 IMPEAMETY ITUBiJb-
HOTO IIPaBa YaCTHHU CIOKHUBUMX BiTHOCHH.

TakuM YmHOM, aHAJI3YIOUM HABEJEHi BHUIIE PUCHU
CIIO’KMBYMX BiTHOCWH, MOKHA IIPUUTHU IO BUCHOBKY,
IIT0 BOHM JiCHO CBifuaTh IIPO MEBHY OCOOJUBiCTH
IUX BifHOCHH. BumaeTnes, 1Mo Taka 0co0JuBicTh 103-
BOJISIE HE BigmijnTy iX Bif IMWBILILHUX, & TOBOPUTH
mpo oco0nuBMit BuA ocTaHHix. To0TO, pO3TIALaOUM
IIUBiJbHE MIPaBO OiJIBIN MIUPITIE TA KOHCTATYIOUHM, 10
oMy TIpUTaMaHHi ImeBHi myOaiuHi eTeMeHTH B pery-
JIFOBAHHI CIIO/KMBYNX BiTHOCUH, MOKHA JiHTH IO BHC-
HOBKY, II[0 TaKi BiTHOCHHY € BUKJIIOYHO UBiIbHIMU.
A Bci immi BigHOCMHE 3a yYacCTIO CIOKMBAUIB, IIO
PETyJIIThCA TYOIiYHO-IPABOBUMK HOPMAaMH Ta He
OXOILTIOIOTHCS IUBiILHO-IIPABOBUM PEryJIIOBAHHIM
CJILI BiFHOCHTH IO iHIIKX Tajysell mpasa. B immomy
BUIIAJKY PO3JiJeHHA YU BUOKPEMJIEHHA CIIOKMBUOTO
IPaBOBiIHOIIIEHHA MOJKe IIPMU3BECTH [0 3ampoBa-
JKeHHA HOBOT'O CaMOCTiAHOTO ITpaBOBiJHOIIEHHA
(HapiBHI 3 iCHYIOUNM), YNM TTOTEHIIITHO CTBOPUTH HE

TLIbKU TEOPETUYHY, a i IPAKTUYHY ILIyTaHUHY.

Y KOHTEKCTi HAIIOr0 IOCJiIKEHHS 3aCJIyTrOBYE
Ha yBary MipkyBaHHA B. B. Borgan, dAxka Bupinde
CcaMOCTifiHe IIWBiJIbHE ITPABOBiTHOIIEHHS 32 yYacCTIO
CIOKMBAYIB, WiJ AKUM CJIifl PO3YMITH 0COOJUBUI
IIPABOBUH 3B 30K, IO MaE TaKi CremiaabHi 03HaKM: —
BUHWKAE MK (DismaHMME 0cobaMu (CHOKUBaYaAMU),
110 MaIOTh HAMip Ipua0aTH ToBap (POOOTH, IOCTYTH),
1[0 IpHA0aBaloTh ToBapu (POOOTH, IIOCAYTH), IO
KODUCTYIOThCS TOoBapamMu (pe3yJabTaToM pooir,
TOCJYT) IJIA 3aM0BOJIEHHS HMOOYTOBHUX, OCOOMCTHX,
cimeitnmii i inmux motped, He OB A3AHUX 13 37ilc-
HEeHHAM ITiIIPUEMHUAIBKOL JifAIbHOCTI, i iX MOMKJIN-
BUMHU a00 peaTbHIMHU KOHTPAareHTaMu (BUPOOHUKOM,
TIPOJABIEM, BUKOHABIIEM i TOII0); — 3a0€3MMeUYETHCA
IepKaBHO-IIPUMYCOBUM 3aXHCTOM CIIOJKMBAua fAK
c71a0Ko0l CTOPOHM 3a JOTIOMOT0I0 OCOOJIMBUX IIPABO-
BuX (popMm, 3acobiB i MeTOHiB BILIMBY, IO TrapaHTy-
10Th OajlaHC iHTepeciB cmo:KMBaAUA 1 MigIPUEMIA; —
XapaKTepu3yeThCs IEPBUHHICTIO iMIepaTHMBHUX
HODM B per'yJIfOBaHHi CYCIiJIbHIX BiJHOCHH 32 YUaCTIO
cnabKoi CTOPOHM — CIIOMKMBAua; — MAIOTh BiIIKO-
IyBaIbHUHN XapakKTep, IO MOPOMKYE B mependaue-
HUX 3aKOHOM ab0 JOTOBOPOM BHIAAKAX 00OB A30K
KOHTpareHTa CIOKMBaua 0e30ILIATHO 3MifCHIOBATH
nii, cmpamoBaHi Ha 3a0e3lmeueHHA HAJNIEKHOI AKO-
cTi pearnizoBaHOTO TOBapy (pe3yabrary poOOTH)
[8, c. 12-13]. aramom mOToKyIOUKCH i3 HaBEJIEHOIO
KJacu(ikaiieo aBTopa CJif BigmiTmTm, IO Taka
O3HAKA AK ~XapPaKTepU3yeThCA IePBUHHICTIO iMIIepa-
TUBHMAX HOPM B PeryJIOBaHHI CYCIiJbHUX BifHOCHH
34 y4acTIo ¢I1a0K0I CTOPOHHM — CIOMKMBAYa He MOKe
OyTy IpUHHATA HAMHU IK O03HAKA CIOKMBUUX BigHO-
cun. Tax, moroBipHi (mepexmoroBipHi) BizHOCHHY 3a
yuacTo PismuHMX 0Ci0 — CIOKMBAUIB PETYIIOIOTHCA
HOpMaMM IMBiIbLHOTO IpaBa. IIpoTe ocoOamBOCTL
IIMX BiTHOCWH MOXKYTh BUSHAUATHCS iMIIEPATUBHUMU
HOpMaMu 3aKOHOJJaBCTBA, AKi He MAlOTh IEPBUHHOT'O
3HaueHHd, a € gonoMikuumu. ToOro, came I1i imme-
paTUBHI HOPMU MOKJWKaAHI BUPiBHIOBATH (DaKTUUHY
(00'eKTHBHY) HEPIBHICTS YUACHUKIB I[UBIIBHUX Bif-
HOCHH, a He BCTAHOBJIOIOTH iMIIEPATHBHE PETYJIIO-
BaHHSA, AKE B CBOIO UEPTy BiKe MPU3BOJUTE IO 3aCTO-
CYBaHHSA ITUBiTBLHO-ITPABOBUX HOPM.

Kpim toro, I. I. BanaceBuu, caymHo 3asHadae,
110 IIPABOBiJHOCWMHM 34 Y4YacTIO CIIOKMBAYIB € pPis-
HOBHJIOM IMBiJIbHUX IIPAaBOBiITHOCHH, a iX O3HAKHU
€ 0COOJIMBMMU Ta JO3BOJAIOTH CTBEPAKYBATU IIPO
CaMOCTifiHICTh, IMX IIPAaBOBiZHOCWMH. ABTOp IIij-
KOM CIIPaBeIJIIBO BBAXKAa€, IO IMBiJIbHE IIPaBOBi-
HOIIIEHHS 3a YYacTIO CHOMKWBada: 1) BUHUKAE MiK
CIIOKMBAYEM, KOTPUH Mae HaMip mpuabaTé TOBAPHU
(poboTH, mocayru), Kymye ToBapu (POOOTH, IOCTYTH),
KOPHUCTYEThC TOBapaMu (pesyabTaToM podiT, mocayT)
IS 3a[J0BOJIEHHSA 0COOMCTHX HOTPeD, He 0B A3aHNX
3i 3AifiCHEeHHAM HMM HiATPUEMHUILKOIL TifJTbHOCTI,
Ta Oro KOHTPAreHTOM UM IOTEHIIIHHNM KOHTPareH-
TOM (BUPOOHMKOM, TTPOAABIIEM, BUKOHABIIEM TOIIIO);



50

IIpukapnamcvruil PUOULHUIL BiCHUK

2) 3a0e3IeUyeThCA JePKABHIM 3aXUCTOM CIIOMKMBAUA
SK cJ1a0K0i CTOPOHY 3a JOIIOMOT'0I0 0COOJIMBUX IIPABO-
BUX (popM, 3ac00iB i METOAIB BILINBY, AKi rapaHTyIOTh
fajaHc iHTepeciB cmokuBaua i cy6 €KTa miAmpHeM-
HUIBKOI JisAbHOCTI; 3) XapaKTepPU3YIOThCA IIOE-
HAHHSAM IIPUBATHOIPABOBUX i MyOJiUuHO-IIPABOBUX
HOPM y PeryJioBaHHI INX BiJHOCKH, ITI0 CIIPSMOBAaHe
HA YCYHEHHs IIPaBOBOI HepiBHOCTI #oro cy0 €KTiB;
4) Ma€ OILJIATHUH XapaKkTep, SKUH MOPOIKYE Y mepe-
faueHNX 3aKOHOM a0 JOTrOBOPOM BMIIAAKAaX 000B d-
30K KOHTpareHTa CIOKMBaUa 0€30ILIATHO 3MiHCHUTH
nii, cupsamMoBaHi Ha 3a6e3lIeUeHHS HAJEHKHOI SKOCTi
peayisoBaHoro TOBapy (pobdotu, mocayru) [3].

Bigrax, BpaxoBylou:m HaBejle BHIIE, BBAXKAEMO,
10 10 03HAK CIIOKMBYMX BiMHOCHH CJIiJ BiTHECTH:

1) inmepsenuyionism. I1i BimHOCHHM XapaKTepu3y-
IOTBCS Ti€I0 0COOJIMBICTIO, 10 IX YUACHUKY 3IiHCHIO-
I0Th CBOI I[MBLIBHI IIpaBa Ta 000B A3KM Ha BJIACHUI
PO3Cyn, aje 3 BCTAHOBJIEHHAM JIep:KaBOI0 OKPEMUX
MeK IxX shilficHeHHA. ¥ TaKuil croci0 3a0e3meuyeTnes
3aXMCT BPA3JIMBOI CTOPOHHM CIOKUBUMX BiJHOCHH
Ha PiBHI i3 3a6e3MeUeHHAM NPAB CUJIBbHOI CTOPOHH.
A TaKo:K BpaX0BY€ETHCS MOJOKEHHA YACTUHY YeTBEP-
toi craTTi 42 KonctuTynii Yrpainu, 3a smicrom axoi
"lepakaBa 3axWINAE IpaBa CIOMKHUBAUIB, 371MCHIOE
KOHTPOJIb 3a AKicTIO i 6e3meuHicTIo MPOAYKILii Ta yeix
BUIIB mOCayr i pobiT, cupuse AisIbHOCTI rpomaj-
CbKMX OpraHiszamiii croyuBavis”;

2) Odyanizm npusamuonpasosux ma nyoLiy-
HOo-npasosux Hopm. CIOKWBYI BiIHOCUHM CJiJ BBa-
JKATH 3MiIIaHMMU IUBiJIBHO-IPABOBUMHU BiIHOCH-
Hamu. Ile 3aKOHOMIpHO BUIIIMBAE 3 OOT'PYHTOBAHOTO
(harTy, 110 CHIOKWBYI BiTHOCMHU B I€pPEeBaKHIii
OLIBITIOCTI HOCATE AUCIO3UTUBHUI XapaKTep, OJHAK
OKpeMa iX yacTuHAa HOCUTh iMIIePATUBHUN XapaKTep,
1110 OOI'PYHTOBYE iX CIeIiaJbHU CTaTyC;

3) ocobaueuil cy6 ekmuuii ckaad. YuacHUKaMu
CIIOXKMBYMX BiHOCKH € (ismuna ocoda, AKa YKIaIae
(Mae HAMIp YKJIACTH) JOTOBIP 3i CIIOKMBUOI0 METOI0
Ta cy6 €KT roCcIofaploBaHHs;

4) ocobrusy memy yxaadenus dozosopy. Mera,
3 AKOI0O Cy0 €KTH BCTYIAIOThH B IIi BiAHOCHMHHU IILJIA-
XOM YKJAaJeHHS CIIOKUBYOTO JOIOBOPY Mae IBOICTY
OpPUPONy, AKa IOJATae B TOMY, IO Aad (iswumHOl
0co0H — CIIO:KMBAYA METOIO0 BCTYIIY B CIIOKHMBYI BiHO-
CHHH € 33JJ0BOJIEHHS 0COOMCTHX IIOTPed, He II0B A34a-
HUX 3 OiATPUEMHUILKOIO TiAJbHICTIO, Y1 BUKOHAH-
HAM 000B A3KiB HaliMaHOro mpariBEuKa (CHOMXKUBYA
MeTa), a IJA Cy0 €KTa rOCIOJAPIOBAHHS TAKO0I0 METOIO
€ OTPUMAHHSA IPHUOYTKY;

5) nidsuweni oxopora ma 3axucm npas CnoIu-
eaya. IIpaBa (iswmunHOi 0COOM y CIOKUBUMX BiTHO-
cuHax 3a0e3MeuyIThCA AEePIKABHO-IIPUMYCOBAMMU
3aX0JaMHU ITIOZI0 OXOPOHU Ta 3aXUCTY CIIOKUBAYA AK
cJa0K01 CTOPOHM 34 JOTIOMOTO0I0 OCOOIMBUX MIPABOBUX
(hopm, 3acobiB i MeTO/IiB BILIUBY TOITIO;

6 ) ocobausuil xapaxmep c6o60du dozosopy. Co-
0oma TOTOBOPY B CIOKMBUUX BiTHOCHHAX BPAaXOBYE

00T'pyHTOBaHE BTPYUYAHHA JeP:KaBU y IUBLIHHO-TIPA-
BOBi BiIHOCHHM 3 METOI0 3aXMCTy OiJbIT BpasaumBOi
CTOPOHM TakuX BigHocuH. To6TO, ZOIiTHLHO TOBOPUTH
He Ipo 00MerKeHHA ¢BOOO JOTOBOPY, a PO CBOOOLY
JOTOBOPY V CIIO}KMBYUX BiTHOCHMHAX, KA € BiIMiH-
HOIO BiJl yCTaJIeHOT'0 PO3YMiHHA CBOOOIY TOTOBOPY;

7) ocobausuii npedmem cnoxueyozo 0ozosopy. Ilo
IpeIMeTy CIOMKHBYOTO JOTOBOPY MOXKHA BifHECTH
JvIne fii cToOpiH 1010 mepefadi ToBapiB, BUKOHAHHS
pobiT UM HAJAHHS MOCAYT BUKJIOUHO IJI 3aIT0BO-
JIEHHS 0COOMCTHX, He [O0B A3aHuX 13 MiAIpUEMHNIIb-
KO0 IisJbHicTIO ToTPed (isuunoi ocobu;

8) nepeddozosiphi 0606'a3ku cy6'ekma zocnoda-
pwosanna. disuuna ocoba, nepex mpuAdOAHHA IIEB-
HOTO TOBapy (poboTH, IOCAYTH) Mae€ IPaBO OTPHU-
MaHHS HeoOXxigmoi, mocTymHOI, MJOCTOBipHOI Ta
cBoeuacHoi imgopmarmii mep:KaBHOIO MOBOIO IIPO
Takuii ToBap (po0OTYy, MOCIYTry) OIS MOMKJIMBOCTL
MIPUAHATTS 3Ba'KE€HOI'0 PillleHHA UM YKJIaAaTH Bifmo-
BigHW# moroBip, um Hi. BigMoBa HagaTy Tary iH(oOp-
Mallifo 10 MOMEHTY YKJAaJeHHS JOTOBOPY BBasKaTH-
MeThbCS IMOPYIINEHHIM HOT0 0COOMCTHMX HEeMAaWHOBUX
1IpaB, IO MiJJIAral0Th BilIIOBiTHOMY 3aXHCTY;

9 ) chepy 3axucmyinmepecis cycniavcmea. Jocar-
HEHHS BUCOKOTO CTYIIE€HS IIPaBOBOTO PETYJIIOBAHHSI
CIIO’KMBYMX BiTHOCHH Ta 3aXUCTY IIpaB CIIOKUBAUiB
MaTHMe HaCJIi KoM 3a0e3IeueHHsA PaB i cBOOO KO-
Hol (pismumoi ocobu, a 0TKe, i CyCIiILCTBA 3araaIoM;

10) nponopuitinicms. Haganua nofaTKOBUX IIpaB
CIIOXKMBAYY 3a JOIIOMOT'0I0 TPABOBUX HOPM ITIOI0 3aX -
CTY IIPaB CIIO:KUBAYIB BHACTITOK 0COOIMUBOTO CTATyCY
IMX IPABOBiIHOCHH, YAaCTKOBO OOMEXKYE IMBiLIBbHI
paBa cy6 €KTiB rocmofapoBanHs (IPOAABIIiB, BEPOO-
HUKiB, BUKOHABIIiB Toio). OfHAK Take oOMe:KeHHS
TTOBMHHO 3a0e3leuyBaTy OCHOBHME iHTEepec Ta mpaBa
CIIOKMBavua, He IOPYIIYIOUM OCHOBHUWH iHTepec Ta
IIpaBa cy0 €KTa IOCIOLAPIOBAHHS, TOOTO MaE rapaHTy-
BaTHCs OaJaHC iHTepeciB CTOPiH IMX IPABOBiIHOCHH.

Basyiouncs Ha HaBe[eHNX JOKTPUHAJBHUX ITO3MU-
Iigx Ta MOJOKEeHHSAX 3aKOHOJABCTBA IIPOIOHYEMO
POSTIIANATHY CIOKWBYL BiTHOCHMHM K CYCIiJIbHI Bif-
HOCUHU, III0 BperyJboBaHi IMBiJIHHO-IPABOBUMU
HOopMaMu (3 TOEJHAHHAM IPUBATHONPABOBUX Ta
TyOJiYHO-IPABOBUX e€JeMEHTiB IS JOCATHEeHHS
daxtuunoi (06'€KTUBHOT) PiBHOCTI), AKi BUHUKAIOTH,
3MIHIOIOTBCA T IPUIHHAIOTECS Y 3B A3KY 3 HAMIPOM
OpuAOaHHA UM TMPUAOAHHAM TOBApiB, BUKOHAHHIM
po0iT Ta HamZaHHAM HMOCAYT (isuuniit ocobi 3 MeToIO
3a/0BOJIeHHA 11 ocobucTUX IOoTpe6, He II0B A3aHUX
3 MiAIPUEMHUNIBKOI MifJILHICTI0O UM BUKOHAHHAM
0008’ A3KiB HAIMAaHOTO IIPAIiBHUKA Y CY0 €KTa rOCIO-
IapioBaHHA, AKUH IPOJAE TOBapH, BUKOHYE POOOTH
Ta HaJAa€ MOCIYTH 3 METOI0 OTPUMAHHS IIPUOYTKY .
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Anorania

IHosxodxyx P. B. [lo nMTaHHSA PO NOHATTS Ta 03HAKH
CIOKUBUMX BigHoCcHH. — CraTT4.

¥ crarTi mpoBoAMTHECSA HAYKOBO-IIPABOBUI aHAJII3 Iif-
XOfiB IMOMO BW3HAUEHHS MOHATTSA NIMBiIHHO-IPABOBUX
BiIHOCHH 3a y4acTio (PisMUHMUX 0Ci0—CIIOKMBAUIB, 8 TAKOK
JOCTiPKYIOTBCSA 0COOMMBOCTI I[UX BiTHOCMH Ta BHOKDEM-
JIIOIOTBCA iX O3HAKU. ABTOPOM BKA3YETHCA, IO O3HAKU
IMBLILHOTO Ta CIIOXKMBYOTO IIPABOBIJHOIIIEHHS 3aTrajJOM €
TOTOKHUMM, OZHAK Y CIIOKMBUOMY IIPABOBiIHOIIIEHH] iCHY-
10Th TIeBHi 0c00auBOCTi. 31e61IbIIIOTO I1e 00YMOBIEHO TUM
(axrom, 110 HE3BAKAIOYUY HA Te, ITI0 YYACHUKY CIIOKWBUUX
BiJHOCMH y IMX BiJHOCMHAX BUCTYNAIOTh SK IOPUIUYHO
piBHI cy6'eKTH, K] B OpraHisariiiHo-IpaBoBOMY i MaiiHO-
BOMY CeHCi BiJoKpeMJIeHi OfuH Big 0HOTr0, MiK HIMH BCe
K Taky icHye pakTuyHa (00 €KTHBHA) HEPIBHICTS.

Y crarti aBTOPOM POOUTHCA crpoba MpoaHaIi3yBaTH
03HAKH CIIOKUBUYUX BiJHOCHH KPi3b IPU3MY O1/IBII IIKPO-
KOT'0 POBYMiHHA IIUBiIBHOTO IIPaBa, TOOTO CTBEPAKYIOUH,
o #oMy IpUTaMaHHI MeBHI mMyOJiyHi eJleMEHTH B pery-
JIOBaHHI CHOKUBUMX BigHOocuH. TakmM uYmHOM, aBTOD
IPOMOHYE Ha 0as3i 03HAK IMBIMIBHUX BiIHOCHH BH3HAUMTU
03HAKU CIOKMBUMX BiJHOCWH, SKi MalOTh IEeBHi 0CO0JIH-
BOCTi, IpUTAMaHHi BUKJIOUHO CIOKHBUMM BiJHOCHHAM B
MeXKax IUBIIbHUX.

Ilo 03HAK CIIOKMBUMX BiHOCHH IPOIOHYETHCA BigHO-
cutu Taki: 1) iHTepBeHITioniaM; 2) 1yanisM mpuBATHOIPA-
BOBHUX Ta MIy0JIiYHO-IIPABOBUX HOPM; 3) 0COOJIUBHUI CY0 €K-
THUN cKJag; 4) ocobiuBa MeTa YKJIAJEHHSA ITOTOBODPY;
5) migBUIIEHi 0XOPOHA Ta 3aXMCT IIPaB CIOKKBaua; 6) oco-
OJMBUIT XapaKTep cBOOOAHU AOTOBOPY; 7) OCOOJIMBUIA IIpe-

MeT CIIO}KMBYOTO TOTOBOPY; 8) mepenoroBipHi 0608 A3KM
cy0'eKkTa rocmogapioBaHusa; 9) chepa saxucry imTepecis
cycninbeTsa; 10) mpomopiifiHicTs.

SK HacIiIOK IpPOBENEHOr0 MOCHiMKEeHHS, y CTaTTi
pPOOUTHCSA BUCHOBOK, IO CIIOKMBYI BiJHOCHHM € CYCIIiJIb-
HAMU BifHOCMHAMH, III0 BPETyJIbOBaHI IMBiIBHO-TIPABO-
BUMM HOpPMaM¥ (3 TOeTHAHHAM ITPUBATHOIPABOBUX Ta
my0JIiYHO-IIPABOBUX €JIEMEHTIB JJI HOCATHEHHS (aKTH4-
HOI (06’ €KTHBHOI) PiBHOCTI), AKi BUHUKAIOTD, 3MiHIOIOTHCS
Ta MPUINHATLCA ¥ 3B A3KY 3 HAMipoM NpUAOAaHHA YU
IpUAOAHHAM TOBapiB, BUKOHAHHAM POOIT Ta HAJAHHIM
mocayr (isuuHiit 0co0i 3 MeTO0 3a0BOJIEHHS Ii 0COOMCTUX
oTpeb, He I0B A3aHUX 3 MiAIPUEMHULIBKOI JisIbHICTIO
Yy BHUKOHAHHAM 000B S3KiB HaiIMaHOr0 HpAliBHUKA Y
cy6 eKTa rocrofaploBaHHs, AKKH IPOJAe TOBAPH, BAKOHYE
POOOTH Ta HAla€ MOCAYTH 3 METOIO OTPUMAHHA TPUOYTKY.

Katwouosi cnosa: UBIIBHO-IPABOBI BiJHOCHHH 3a
YVYacTio CIIOJKMBAYiB, O3HAKHU CIIOKUBUYUX BifHOCHUH, Aya-
JIi3M MIPUBATHONIPABOBUX Ta MyOIiUHO-TTPABOBUX HOPM.

Summary

Pozhodzhuk R. V. On the question of concept and
characteristics of consumer relations. — Article.

The article conducts a scientific and legal analysis of
approaches to defining the concept of civil-law relations
with the participation of natural persons-consumers,
investigates the peculiarities of these relations, and
singles out their characteristics. The author points
out that the characteristics of civil and consumer legal
relationships are generally identical, but there are certain
peculiarities in a consumer legal relationship. This is
mostly due to the fact that although the participants in
consumer relations act as legally equal subjects, which
are separated from each other in the organizational, legal
and property sense, there is still an actual (objective)
inequality between them.

In the article, the author makes an attempt to analyze
the characteristics of consumer relations through the
prism of a broader understanding of civil law, that
is, asserting that it has certain public elements in the
regulation of consumer relations. Hence, the author
proposes to determine the characteristics of consumer
relations based on the characteristics of civil relations,
which have certain peculiarities that are inherent
exclusively to consumer relations within civil ones.

The characteristics of consumer relations are
suggested to include the following: 1) interventionism;
2) dualism of private law and public law norms; 3) special
subject composition; 4) special purpose of concluding the
contract; 5) increased security and protection of consumer
rights; 6) special nature of freedom of contract; 7) special
subject of the consumer contract; 8) pre-contractual
obligations of the business entity; 9) sphere of protection
of public interests; 10) proportionality.

As a result of the conducted research, the article
concludes that consumer relations are social relations
regulated by civil law norms (with a combination of
private law and public law elements to achieve actual
(objective) equality), which arise, change and terminate
in connection with the intention to acquire or purchasing
goods, performing works and providing services to an
individual for the purpose of satisfying his personal needs,
not related to entrepreneurial activity or the performance
of the duties of an employee from the business entity that
sells goods, performs works and provides services for the
purpose of making a profit.

Key words: civil-law relations with the participation
of consumers, the characteritics of consumer relations,
dualism of private-law and public-law norms.
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GENERAL PRINCIPLES OF LABOR LAW OF THE EUROPEAN UNION

Formulation of the problem. The law of the
European Union is a unique legal phenomenon that
developed in the process of the development of Euro-
pean integration, the result of the implementation
of the supranational competence of the institutions
of the European Union [1, p. 324]. Speaking about
the EU legal system, it should be noted that it is con-
stantly developing. One of the branches of EU law is
the labor law of the European Union. The European
Commission in the Green Book "Modernization of
labor law to meet the changes of the 21st century”
[2] notes that the original goal of labor law was to
reconcile inherent economic and social inequality
with labor relations. From the very beginning, labor
law focused on establishing the status of an econom-
ically active person as the main factor around which
further development takes place.

The rapid development of technical progress, the
growth of competitiveness as a result of the globali-
zation process, changes in customer requirements
and the significant development of the service sec-
tor indicate the need to strengthen the flexibility
of the labor market. All these factors lead to the
restructuring of business on a more flexible basis.
First of all, such restructuring refers to changes in
the organization of work, working hours, wages,
and the number of the workforce at various stages
of the production cycle. These changes require a
greater variety of employment contracts, which do
not always fall under the scope of legal regulation
of European legislation. The traditional model of
labor relations does not apply to all categories of
employees and is not always able to regulate labor
contracts with employees taking into account the
changes caused by the globalization process. In con-
trast to these processes, the Green Book contrasts
the modernized labor law as a law whose main issue
is the achievement of "flexicurity”, which combines
the flexibility of the employment relationship with a
high level of social protection of employees.

The state of research of the topic. The following
scientists investigate the issues of EU labor law in

© S. M. Voloshina, 2022

their works: Yu.V. Baranyuk, S.V. Drizhchana,
L.P. Harashchenko, O0.V. Makogon, O.M. Mohyl-
nyi, M.P. Stadnyk, N.M. Khutoryan, B. Berkasson,
I.Boruta,I.Ya.Kiselyov,S.Yu.Kashkin,S.Klauvert,
D. Collins, F. Sutcliffe, S. Sciarra, M. Shanks, and
others.

The aim of the article. The purpose of the arti-
cle is to reveal the essence and features of EU labor
law, to identify the main factors that influenced the
formation and development of European labor law,
to formulate the concept of EU labor law, to analyze
the principles of legal regulation of labor relations
at the EU level.

Presenting main material. It should be noted that
EU labor law is an important part of the European
social model. The White Paper of the Commission
on Social Policy of 1994 defined that the European
social model is based on such values as democracy,
human rights, freedom of collective bargaining,
market economy, equality of opportunities for all,
social protection and solidarity. The model is based
on the belief that economic and social progress are
inseparable[3]. The Treaty on the Functioning of the
EU, the EU Charter of Fundamental Rights and EU
labor law determine the legal basis for the function-
ing of the European social model. In Art. 153-155 of
the Treaty on the Functioning of the EU establishes
the legal framework for social dialogue.

The EU Charter of Fundamental Rights, reflect-
ing fundamental rights (the right to association, the
right to information and consultation, to collective
bargaining and action), thus strengthens the role of
social partners in defining European social policy
through the legitimacy of collective bargaining and
collective action, information and consultation at
the enterprise level. European labor law, establish-
ing a general framework for strengthening informa-
tion and consultation (Directive 2002/14/EC), plays
adecisiverolein defining the European social model.
The labor law of the European Union has developed
together with the social policy of the Community
and is an integral part of it. The legal basis for con-
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ducting social policy is the provisions of the rele-
vant sections and chapters of Part 3 of the Founding
Treaty "Union Policy and Internal Actions”, which
establish the subject and methods (tools) with which
EU institutions influence social relations and pro-
cesses in one or another area of EU competence. The
purpose of the social policy of the Union [4] is: "pro-
motion of employment, improvement of living and
working conditions in order to make their harmoni-
zation possible, while preserving all achievements,
as well as promotion of adequate social protection,
dialogue between entrepreneurs and workers, devel-
opment of human resources for long-term provision
of a high level of employment and combating pov-
erty” (Article 151).

The social sphere is a subject of joint responsi-
bility of the European Union and the EU member
states. According to § 1 of Art. 153 of the Treaty on
the Functioning of the European Union, the Union
supports and complements the actions of member
states in the following areas: a) improvement of the
production environment in order to ensure health
and labor protection of employees; b) working con-
ditions; c) social security and social protection;
d) protection of employees in case of termination
of employment contracts; e) informing and holding
consultations; f) representation and collective pro-
tection of the interests of employees and employers,
including joint decision-making; g) working condi-
tions of persons from third countries who are legally
present on the territory of the EU; h) integration of
persons excluded from the labor market; i) equality
between men and women in terms of labor market
opportunities and attitudes at work; j) prohibition
of social exclusion; k) modernization of social pro-
tection systems.

Therefore, the main issues of social policy are
various aspects of individual and collective labor
relations, which are the subject of legal regulation of
EU labor law. Over the past decades, the implementa-
tion of the competence of the European Union in the
field of social policy has resulted in a stable, integral
and autonomous branch of EU law — EU labor law or
European labor law. EU labor law can be defined as a
set of norms of EU law that regulate the labor rela-
tions of employees with employers and other rela-
tions closely related to them, which establish rights
and obligations in relation to labor through the har-
monization and unification of the norms of national
legislation of member states [5, with. 12-14].

From the point of view of B. Berkasson [6], Euro-
pean labor law is an interstate system of labor legis-
lation, formed by separate European legal systems in
symbiosis with the European Union, which is char-
acterized by individuality and openness. The Euro-
pean Commission [7] understands labor law as a set
of legislation that establishes the rights and obliga-
tions of employees and employers at the workplace.

It is noted that at the level of the Union, labor law
covers two areas of relations: working conditions,
including working hours, part-time employment
and work on the basis of fixed-term employment con-
tracts, working conditions of employees on business
trips; informing and conducting consultations with
employees, including cases of collective dismissals
and transfer of the enterprise.

Therefore, the labor law of the EU is a set of
norms of supranational law that regulate individ-
ual and collective labor relations between employers
and employees and are the result of the unification
and harmonization of the legislation of the member
states of the European Union [8, p. 377]. EU labor
law norms are supranational, that is, they regulate
labor relations that arise between entities operating
not only within a single country, but two or more
countries of the European Union. That is, subjects of
EU labor law have a transnational status. EU labor
law, through unification and harmonization, intro-
duces uniform and general standards into the legis-
lation of member countries in the field of labor.

The EU labor law system is a set of legal norms and
institutions that regulate individual and collective
labor relations at the supranational level. Institu-
tions of individual EU labor law include: legal regu-
lation of labor migration; equality and non-discrim-
ination; employment contract; working time and
rest time; labor protection and industrial hygiene;
legal regulation of employment; professional train-
ing, retraining and advanced training of employees.
Institutions of collective labor law include: social
dialogue; protection of workers' rights in case of col-
lective layoffs; protection of the rights of employees
in case of bankruptcy and change of the owner of the
enterprise.

Norms of collective labor law ensure the right
of workers to participate in production manage-
ment, the right to information and consultations,
and other collective rights of workers. EU direc-
tives regulate individual labor relations, issues of
ensuring equal treatment between men and women
in the labor sphere, social dialogue at the Euro-
pean level, conducting collective negotiations and
concluding European collective agreements. The
principles of labor law are the fundamental guid-
ing principles enshrined in legislation, ideas that
express the essence of labor law norms and the main
directions of state policy in the field of legal regula-
tion of social relations related to the functioning of
the labor market, the use and organization of hired
labor [9, p. 23].

The labor law of the European Union is the result
of the activities of the member states in certain
areas. It contains the proven legal experience of the
EU member states regarding the legal regulation
of labor relations. Since most European countries
are members of the Council of Europe, it is natu-
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ral that the main labor standards developed within
the framework of this regional organization are
reflected in its norms. In addition, EU labor law as a
part of the regional legal system is influenced by the
system of a higher order — international law, namely
international labor law. It is also necessary to take
into account the historical conditions of the forma-
tion and development of EU labor law. EU labor law
is an integral part of European social policy. And it
is natural that the main ideas and provisions formed
in the process of evolution of European social policy
are reflected in European labor law.

In addition, EU labor law is a branch of European
Union law, so principles reflecting its characteristics
are also characteristic of labor law. Therefore, the
principles of EU labor law are fundamental, guid-
ing principles, ideas, provisions that were formed in
the process of evolution of European social policy,
national labor law of EU member states, EU law,
reflected in international and regional acts on labor
and used to regulate individual and collective labor
relations at the supranational level. The first group
consists of principles that are reflected in interna-
tional and regional acts on labor, in particular in the
International Covenant on Civil and Political Rights
[10], the International Covenant on Economic, Social
and Cultural Rights [11], the Universal Declaration
of Human Rights [12], the Convention on the pro-
tection of human rights and fundamental freedoms
of 1950 [13], the ILO Declaration of Fundamental
Principles and Rights in the World of Work of 1998
[14], the European Social Charter of 1961 [15] and
the European Social Charter of 1996 [16], ILO con-
ventions and recommendations ; and embodied in the
labor law of the European Union.

These include the following principles: freedom
of labor and prohibition of forced labor; prohibition
of child labor; freedom of association; the right of
social partners to negotiate and conclude collective
agreements; equality and non-discrimination; the
right to fair and safe working conditions, the right
to fair remuneration that ensures a sufficient stand-
ard of living for the employee and his family mem-
bers; the right to decent treatment at work; protec-
tion of workers' rights; the principle of facilitation.

The second group of principles consists of those
principles that have received real fulfillment in EU
labor law. These include: the principle of freedom of
movement, equality of men and women in the field
of work, the right of social partners to negotiate
and conclude collective agreements. The third group
includes: principles inherent in EU labor law as a
component of European social policy: the principle of
subsidiarity, proportionality, the basic minimum of
social rights. The fourth group consists of principles
inherent in EU law and EU labor law in particular, as
part of this special legal system. This is supremacy
over the national legal systems of the member states;

direct action; integration into the national legal sys-
tems of member states; jurisdictional immunity.

The principle of freedom of labor and prohibition
of forced labor. This principle is enshrined in clause
3 of Art. 8 of the International Covenant on Civil
and Political Rights, Art. 6 of the International
Covenant on Economic, Social and Cultural Rights,
Art. 23 of the Universal Declaration of Human
Rights, ILO Convention No. 29 on Forced Labor,
Recommendation No. 35 on Indirect Forced Labor,
Convention No. 105 on the Abolition of Forced
Labor, in clause 4 of the Community Charter on the
Fundamental Social Rights of Workers, Art. 1 of
the European Social Charter, Art. 5, 15 of the EU
Charter on Fundamental Rights. The essence of this
principle is that the worker earns his living by work
that he freely chooses or freely agrees to. This pro-
vision was supplemented in the EU Charter of Fun-
damental Rights. Yes, in accordance with Part 2
of Art. 15, every citizen of the Union has the right
to look for a job, work, establish his own business
or provide services on the territory of any member
state. The expansion of the content of this principle
is connected with the new policy of the Union in the
field of employment, with the development of "flex-
icurity”.

The second aspect of the implementation of this
principle is the prohibition and abolition of forced
labor. This principle is recognized by the ILO as a
fundamental principle in the world of work in the
ILO Declaration of Fundamental Principles and
Rights in the World of Work. A number of ILO con-
ventions and recommendations are also devoted to
thisissue. Thus, ILO Convention No. 29 on Forced or
Compulsory Labor (1930) [17] in Art. 2 defines what
should be understood by forced labor, and also estab-
lishes a list of works that do not refer to forced labor.

The principle of prohibition of child labor is also
recognized by the ILO as a fundamental principle
in the world of work. In the International Covenant
on Social, Economic and Cultural Rights in Art. 10
declares that the States Parties to this Covenant must
take special measures of protection and assistance
for all children and adolescents without any discrim-
ination on the basis of family origin or on any other
basis. The Convention on the Rights of the Child
dated November 20, 1989 [18] recognizes the right of
children to be protected from economic exploitation,
performance of any work that may harm education,
health and affect the physical, spiritual, moral, and
social development of the child. A number of conven-
tions and recommendations have been adopted within
the framework of the ILO to ensure this principle.
These are, in particular, Convention No. 5 on the
Minimum Age for Employment in Industry (1919),
Convention No. 10 (on the Minimum Age in Agricul-
ture (1921), Convention No. 33 on the Minimum Age
for Non-Industrial Work (1932.), Recommendation
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No. 146 on the minimum age (1973), Convention No.
182 on the worst forms of child labor (1999), the cor-
responding Recommendation No. 190 on the worst
forms of child labor (1999). Article 3 of the Treaty on
The European Union has declared that the European
Union promotes the protection of children's rights
Article 33 of the EU Charter of Fundamental Rights
enshrines the prohibition of child labour.

The principle of freedom of association is rec-
ognized as a fundamental principle in the world
of work in the ILO Declaration of Basic Principles
and Rights in the World of Work. This principle is
enshrined in Art. 8 of the International Covenant
on Economic, Social and Cultural Rights, Art. 22
of the International Covenant on Civil and Political
Rights, Clause 4 of Art. 23 of the Universal Decla-
ration of Human Rights, Art. 11 Conventions on
the Protection of Human Rights and Fundamental
Freedoms, ILO Conventions and Recommendations,
the most important of which are ILO Convention No.
87 on Freedom of Association and Protection of the
Right to Organize (1948), Convention No. 98 on the
Right to Organize and Collective Bargaining (1949
), Convention No. 135 on Workers' Representatives
(1971) and the corresponding Recommendation
No. 143 on Workers' Representatives (1971); §1 of
Art. 12 of the EU Charter on Fundamental Rights.

The right of social partners to negotiate and con-
clude collective agreements. The ILO Declaration of
Basic Principles in the World of Work proclaimed the
principle of real recognition of the right to collective
bargaining as a fundamental principle in the world of
work. A number of ILO conventions and recommen-
dations are also devoted to this issue. The main ones
are Convention No. 98 on the Right to Organize and
Conduct Collective Bargaining (1949), Recommenda-
tion No. 91 on Collective Agreements (1951), Recom-
mendation No. 94 on Cooperation at the Enterprise
Level (1952), Recommendation No. 113 on Industry
and National Cooperation (1960), Convention No.
154 on Collective Bargaining (1981), the correspond-
ing Recommendation No. 163 on Collective Bar-
gaining (1981). Art. 28 of the EU Charter on Fun-
damental Rights guarantees the right of employees,
employees, organizations, and their representatives
to negotiate with employers and conclude collective
agreements with them at the appropriate level. These
rights are also enshrined in Art. 6 of the European
Social Charter and Art. 12 of the Charter of the Com-
munity on the fundamental social rights of workers.
The European Court of Human Rights interprets the
considered rights as an integral part of the right to
create trade unions and the right to join them to pro-
tect one's interests, proclaimed by Art. 11 Conven-
tion on the Protection of Human Rights and Funda-
mental Freedoms of 195019, p. 107].

The principle of equality (prohibition of discrim-
ination) is enshrined in Art. 3 of the International

Covenant on Civil and Political Rights, Art. 3 of
the International Covenant on Economic, Social and
Cultural Rights, Art. 7 of the Universal Declaration
of Human Rights, in addition, in the ILO Declara-
tion of Basic Principles and Rights in the World of
Work, non-discrimination in the field of work and
occupations is recognized as a fundamental principle
in the world of work. A number of ILO conventions
and recommendations are also devoted to this issue.
The most important of them are Convention No. 111
on Discrimination in Employment and Occupation
(1958), the corresponding Recommendation No. 111
on Discrimination in Employment and Occupation
(1958), Convention No. 100 on Equal Remuneration
(1951), Recommendation No. 90 on equal remunera-
tion (1951).

The principle of equality (prohibition of discrim-
ination) is one of the main principles of the func-
tioning of the European Union (Articles 18 and 19
of the Treaty on the Functioning of the European
Union). The right to fair and safe working condi-
tions, the right to fair remuneration, which ensures
a sufficient standard of living for the employee and
his family members, is enshrined in Art. 23 of the
Universal Declaration of Human Rights, Art. 7 of
the International Covenant on Economic, Social and
Cultural Rights. In accordance with the European
Social Charter, member states undertake to estab-
lish a reasonable length of the working day and week
in order to ensure the effective exercise of the right
to fair working conditions; establish paid public hol-
idays; establish an annual paid leave of at least four
weeks; to eliminate the risks inherent in jobs with
dangerous or unhealthy working conditions, and in
cases where it is impossible to eliminate or suffi-
ciently reduce such risks, to establish for workers
employed in such jobs, reduced working hours or
additional paid vacations; to ensure a weekly rest,
which should, if possible, coincide with a day rec-
ognized as a day of rest according to the traditions
or customs of the respective country or region; to
ensure that employees are informed in writing as
soon as possible and in any case not later than two
months after the date of commencement of their
official duties about the main aspects of the contract
or employment relationship; to ensure that workers
engaged in night-time work benefit from measures
that take into account the special nature of such
work. Article 31 of the EU Charter on Fundamental
Rights enshrines the right to fair and equal working
conditions, which include the right of everyone to
work in conditions that ensure the protection of his
health, safety, and respect for dignity. In addition,
every worker has the right to limit the maximum
duration of his working time, as well as to daily,
weekly rest, and annual paid vacation.

The right to decent treatment at work. In Art. 31
of the EU Charter on Fundamental Rights enshrines
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the right of every worker to respect his dignity. On
April 26, 2007, ETUC, Business Europe, UEAPME
and CEEP concluded the European Framework
Agreement on oppression and violence at work [20].
The Agreement declares that mutual respect for the
dignity of others at all levels, including the work-
place, is one of the key elements for the success of
organizations. Therefore, harassment and violence
are unacceptable. It is recognized that any workplace
and employee, regardless of the size of the company,
field of activity or form of employment contract or
relationship, is potentially subject to violence and
harassment.

The principle of protection of workers' rights in
the field of labor. This principle is enshrined in nor-
mative legal acts of an international nature, such as
the Universal Declaration of Human Rights (Arti-
cles 7, 8), the International Covenant on Economic,
Social and Cultural Rights (Articles 8, 9), the Inter-
national Covenant on Civil and Political Rights
( Article 2), as well as in the conventions and rec-
ommendations of the ILO. This principle includes
social and legal protection of the rights of employ-
ees[21, p. 103]. Social protection of workers' rights
is enshrined in Art. 10 Charter of Fundamental
Social Rights of Workers, Art. 12 of the European
Social Charter.

The principle of assistance ("in favorem") means
preventing the employee's position from deteri-
orating compared to the level provided for by law.
This principle is generally recognized and applies
not only to the relationship between labor contracts
and legislation. It has a universal meaning, refers to
any regulatory act of a lower level, which can only
improve the position of the employee compared to
normative acts of a higher level [22, p. 103].

The principle of subsidiarity is one of the most
important principles of EU activity, enshrined and
defined in § 3 of Art. 5 of the Treaty on the European
Union, in areas that are not the exclusive competence
of the Union, it has the right to act on the basis of
the principle of subsidiarity, only to the extent that
the task and actions cannot be fully resolved by indi-
vidual member states at the central or regional level
and local levels, and therefore, given its scope and
results, will be better implemented at the EU level.

The principle of proportionality is enshrined in
§ 4 of Art. 5 of the Treaty on the European Union,
which states that the content and form of action of
the Union should not go beyond what is necessary
to achieve the goals of the Treaties. That is, pro-
portionality means achieving a balance between the
goal and the institutional level involved in achiev-
ing this goal.

The principle of basic minimum social rights is
characteristic of European social policy and labor
law. The essence of this principle is that a certain
list of social rights is established at the legislative

level — minimum social standards, which cannot be
reduced in the future, but only expanded; and com-
pliance with which is guaranteed by the state. The
idea of a basic minimum of social rights was used
in the development of the 1989 Community Char-
ter on the Fundamental Social Rights of Workers.
The EU Charter of Fundamental Rights contains
the following list of basic social rights: freedom of
association, freedom of professional activity and
the right to work, the right to professional train-
ing and advanced training, the equality of men and
women, the right of workers to information and
consultation at the enterprise level, the right to
conduct bargaining and collective action, the right
to employment services, protection against wrong-
ful dismissal, fair and equal working conditions,
prohibition of child labor and the protection of
young people, family life and work, social security
and social assistance.

Conclusions. The labor law of the European
Union is a unique legal phenomenon. It embodies
the best examples, models in the regulation of labor
relations. Member countries seem to transfer all
their positive national legal experience to the Euro-
pean level. Currently, European labor law, although
the process of its formation is still not complete,
serves as a model for EU member states. In order to
reach this level of development, the member states
of the European Union have gone through a long
path of contradictions and disputes. EU labor law
can be called the "consensus law" that the member
states of the European Union managed to achieve
in the development of labor relations. EU labor law
is a dynamic phenomenon, its formation has not
yet been completed. Normative and legal acts are
adopted that improve the existing labor law insti-
tutions of the EU. Thus, in recent years, directives
have been revised concerning such issues as ensur-
ing the rights of employees in the event of employer
insolvency, the rights of employees of temporary
employment agencies, determining the status of the
European Works Council, or introducing a proce-
dure for information and consultation with employ-
ees. EU labor law has always been an important part
of European social policy, and therefore it is natural
that its formation and evolution took place together
with the development of EU social policy. EU labor
law embodies important principles of international
labor law, as well as principles that are the qual-
ifying characteristics of EU law, since labor law is
a branch of this specific law. Due to the fact that
EU labor law is a component of social policy, it also
embodies its principles.
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Summary

Voloshina S. M. General principles of labor law of the
European Union. — Article.

EU labor law was formed simultaneously with the
development and taking into account the peculiarities
of communal law (the law of the European Communities)
and the law of the European Union, as well as the national
labor legislation of the Member States. It is clear that
during its existence the European Union has made a
significant step forward, including in terms of the
evolution of law. EU labor law is considered based on the
understanding of EU law as an independent autonomous
system of legal norms governing relations within the
EU, as well as created in connection with the formation
and functioning of the European Communities and the
European Union, acting and applied on the basis of and
in accordance with the founding agreements and general

principles of EU law. From this point of view, the labor
law of the European Union is a set of interrelated legal
norms that regulate an independent, qualitatively unique
sphere of labor relations in the European Union and
require special legally autonomous regulation. The norms
of the EU labor law are represented by its corresponding
sources regulating the relations of subjects in this area.
EU labor law arose and was formed in accordance with
the founding agreements and the general principles
of EU law, taking into account the peculiarities of the
latter. The principles of EU labor law are enshrined in
acts of primary and secondary EU law. The principles
determine not only the essence, but also the content
of the legal norms on labor. For the labor law of the
European Union, the most significant principles are the
principle of social justice, the principle of equality, non-
discrimination, the principle of equal pay for equal work.
It is also important to note the generally recognized
principles of international labor law. In particular, we
are talking about the Declaration of the International
Labor Organization "On fundamental principles and
rights in the sphere of work and the mechanism for its
implementation”, adopted in 1998 at the 86th session of
the ILO. It should also be noted that the EU labor law was
formed under the influence of the national legal systems
of the Member States and at the same time gradually
began to influence the regulation of the labor sphere of
the EU states. When analyzing the properties of the EU
labor law norms, it is necessary to take into account the
features characteristic of the EU law norms as a whole, as
an independent legal system that is not identical to either
national or international legal orders.

Key words: labor law of the European Union,
employer, employee, labor, integration, labor and
employment, the labor law, recognition of qualifications,
individual labor law.

AHoranis

Boarowuna C. M. 3arajbHi 3acaiu TPyJAOBOTO IIpaBa
€eponeiicsroro Corozy. — Crarrs.

Tpynose mpaBo €C dopmyBamoca OJHOUYACHO 3
PO3BUTKOM Ta BpaXyBaHHAM 0COOJUBOCTEH KOMYHITapHOTO
mpaBa (mpaBa €Bpomeiicekux CmiBTOBapumCTB) Ta IpaBa
€Bpomeiicbkoro Coosy, a TAK0K HAIli0HAJBHOI'0 TPYA0BOT0
3aKOHOJABCTBA [ePIKaB-ujeHiB. 3a yac CBOr0 iCHYBaHHSA
€Bponeiicbkuit Coio3 3po0WB 3HAYHUN KPOK yIepen,
y TOMy umcJi # momo epojroiii mpaBa. Tpymose mpaso
€C posraamaeTbcsa BUXOAIYN 3 po3yMiHHA mpaBa €C Ak
CaMOCTifTHOI aBTOHOMHOI CHCTEMU IOPUANYHUX HOPM, IO
Pery.IoiThBigHocHHN B paMKax €C, a TaK0K CTBOPIOBAHUX
y B8B'S3KYy 3 YTBOPEHHAM Ta (YHKIIOHYBaHHAM
€sponeiicbkux CriBroBapucTs Ta €Bponeiicbkoro Cowoay,
1[0 Mil0Th TA 3aCTOCOBYIOThCS HA OCHOBi Ta BigmOBiZHO 10
YCTaHOBYMX [OTOBOPIB Ta 3arajbHUMU 3acajaMy IIpaBa
€C. 3 1mporo mOTAALY TPYZOBe INpaBo EBPOMEHCHKOTO
Coo3y — Ile CYKYIHICTh B3a€MOIIOB I3aHUX IIPABOBUX
HOpM, II[0 PEryJIITh CaMOCTiiHY, AKiCHO CBOEDPiAHY
chepy TpymoBux BimHocmH y E€Bpomeiickkomy Corosi
Ta IOTPEOYIOTh 0COOJIMBOI  IOPUAWYHO ABTOHOMHOI
persnamenTaiii. Hopmu tpyzosoro npasa €C nmpezacrasieni
BiAOBIIHUMY JKepesaMH, 110 PeTJIaMeHTYIOTh BiIHOCUHI
cy6'ekTiB y miit ranysi. Tpyzose mpaso €C BUHUKJIO Ta
(dopMyBajsocsa BiANOBIZHO [0 YCTAHOBUMX [JOTOBODiB
Ta 3araJbHMX HpUHIUNIB mpaBa €C, 3 ypaxyBaHHAM
oco0mBOCTell OCTaHHBOrO. I[IpMHIUIN TPYAOBOTO IIpaBa
€C BsakpimieHi B aKTax IepPBUHHOTO Ta BTOPUHHOI'O
mpaBa €C. IlpuHIMOM BU3HAUAIOTH AK CYTHICTH, a i
3micT TpaBoBUX HOpPM mmpari. A TpymoBoro mpasa
€BpoCOI03y HAMBAKIMBIIIMMY TPUHIUIAMY € TPUHITUI
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COIfiaJIbHOI CIPaBemJMBOCTi, IPUHIIMI PiBHOIPABHOCTI,
HeIMCKPUMiHAIii, TpMHIUI piBHOI omIaTH 3a PiBHY
mparoo. BasKaIMBO TaKOK BiJ3HAUMUTK 3araJbHOBHU3HAHI
TPUHITUIN MiKHAPOZHOTO TPYJAOBOTO IpaBa. 30KpeMma,
nnerbca mpo J[exnapamito MikHapoguoi opramisarii
mpani «IIpo ocHoBHi mpuHIUNU Ta IpaBa y cdepi mpami
Ta MexaHisMm ii peamisamii», mpuitaary 1998 poxky na 86-it
cecii MOII. Crmix Tako:K 3a3HAUUTH, IO TPYAOBE IIPABO
€C dopmyBasocsd miJ BIIMBOM HAIiOHAJTHHUX IIPABOBUX
CHCTEM Jep:KaB-UIeHiB i BOgHOUAC caMe ITOCTYIIOBO II0YAaJI0

BILIMBATM HAa PpETyJIIOBAaHHA TPYJA0BOi chepu [ep:kaB
€Bpocoroay. Ilpu aHamisi BIacTuBOCTEH HOPM TPYAOBOIO
mpaBa €Bpocoio3y HeoOXifHO BpaxoByBaTHM 1 pucw,
XapakTepHi Aysa HopM mpasa €C 3arajom SK caMocTiiiHOI
IIPaBOBOi CUCTEMH, AKa He iIeHTHYHA Hi HaIliOHAJbLHOMY,
Hi Mi}XHapOJHOMY IPaBOIOPAAKAM.

Kawuosi crosa: Tpymose mpaBo E€spometicbkoro Cowoay,
poboTozmaBerb, MpalliBHUK, OXOPOHA Ipalli, iHTerparis,
cdepa mpami Ta 3aWHATOCTi, HOPMH TPYJAOBOTO IIPaBa,
BUBHAHHA KBaTi(DikaIiil, iHguBiTya bHe TPYIOBE IPABO.
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Hauionanvhoi axademii npagosux Hayk Yrpainu,
3a6idysay xagedpu 3emenvbH020 Ma AZPAPHOZO NPABA,

Hauyionanvuuil opuduunuil ynigepcumem imeri Apocaasa Myopozo

ITPABOBI ACITEKTYA BUKOPUCTAHHA 3EMEJIb
PERKPEAIINHOIO ITPUSHAYEHH I TYPUSMY

Komcrurymielo Ykpainu (ctarta 3) 3ajexjaapo-
BaHO, II[0 HAWBUIIOK COIAJbHOIO I[iHHICTIO B JIep-
’KaBi BUBHAETHCA, TOMiK iHIIIOTO, JKUTTA Ta 3L0POB’ A
aoauau. Ile cBifunUTH IPO Te, IO B IPaBOTBOPYOCTI
He3aJIe’KHOI YKpaiHu y IPOIleCi Aep:KaBHO-IIPABOBUX
IepPeTBOPeHb BiZ0YBAIOThCA CYTTEBI 3MiHM, IIOB’d-
3aHi i3 BIPOBAIKEHHAM ITPABOBOI COIliaJIbHOL Iep-
kaBu. [lianpHicTh Takol Aep:KaBu CIpAMOBaHA Ha
3a0e3meueHHd mMoTped KOMKHOI JOAMHN, B iHTpecax
i Ha 3axucT JOAUHK. 3a0e3meUueHHs peasisalii mpas
IPOMAJISH B TOMY YMCJIi HA XKUTTS Ta 3T0POB’ S € mep-
[IIOYEePTOBUM 3aBJIaHHAM COIiaJIbHOI JeP/KaBH.

CyyacHa gepKaBHA TOJNITHKA IIPOBAAMTHCS
y cepi 3abesmeueHHI OCHOBHUX CYCILILHUX iHTEpE-
CiB IIIJITXOM CTBOPEHHSA HAJIEKHUX YMOB i IPUHHATTA
IIPaBOBMX HOPM [JIs peaJisalfii mpaBa Ha iCHYBaHHA
CYCIILIBCTBA B IIiJIOMY Ta KOKHOI KOHKPEHOI IO HH.
ITe mpaBo 3HAXOAUTH CBill BUAB y IpaBi Ha 30POB’ A
JIOAWHY, 10 BU3HauaeTbcd OcHOBaMM 3aKOHOAB-
cTBa YKpaiHu mMpo 0XOPOHY 370poB’d (cT. 3) IK cTaH
TMOBHOTO (PismuHOr0, AYIIIEBHOTO i COIiaJbHOTO 0.JIa-
TOIIOJIYYYs, & He TLIbKY BifCyTHiCTH XBOPOO i ¢hizmu-
HUX JedeKTiB.

OpguuM i3 HabiabI eGeKTUBHUX (PaKTOpiB, AKi
BUKOPUCTOBYIOTHCA Y JIKYBAJIBHUX Ta 03T0POBUMX
OiJgsgX 1 CcIOpsAMOBaHI Ha BiTHOBJIEHHS PO3YMOBUX,
(hisMYHUX Ta TYXOBHUX CHUJI JIIOAWHU, BUCTYIAE Bij-
MIOYMHOK I'POMAJSIH B YMOBAaX HABKOJIUIITHLOTO IIPHU-
poxuoro cepemoBuia. OCHOBY TaKOro cepefoBHIIA
CKJIAIa€ CYKYIHICTh MPUPOJHUX, IPUPOITHO-COILi-
AJIbHUX YMOB i IIPOIECiB, IPUPOAHUX JaHIIIA(TIB,
IIPUPOTHUX i TPUPOTHO-aHTPOIOTEHHNX KOMILIEKCiB
icucrem.

3eMJIs AK OCHOBHE HaIliOHAJbHE 6araTCTBO IOTpe-
Oye s0epe:xenHs ii AKOCTi, HalIe:KHOI OXOPOHH,
30KpeMa 3a JOIOMOTOI0 JepKaBHO-IIPABOBUX 3acCO-
0iB, 00Me)KeHHs CIIOHTAHHOI Ta MKigInBoI JI0AChKO0I
IisTbHOCTI, 3maTHOI 3MiHMTH ii AKicHI xapakrepu-
ctuku [1, c. 192]. 3asnaunmo, 1110 30epesKeHHs CIPHU-
ATJINBOTO HABKOJIUIITHLOTO IPUPOIHOTO CePeIOBUINA
i pamioHaJbHEe BUKOPUCTAHHS IPUPOAHUX PECypPCiB
IJI 3aI0BOJIEHHSA MOTPE0 Y BiITOYNHKY HUHITITHBOT'O

© M. B. Ilynsra, 2022

i Ma#ibyTHiX IOKOJiHb BMCTYIa€ BUIIUM IIPiopH-
reroM Crparerii CTamoro coIiaJgbHO-eKOHOMiUHOTO
PO3BUTKY AeP:KaBU HA HANOIMKYIY IepneKTuBy. [asd
crabimisamii i mopmasisarii meuxivmoro i ¢gisuuHOrO
CTaHy JIIOAWHW, BiTHOBJIEHHSA €MOIIAHOI piBHOBaru
BeJIMKe 3HAUYEHHS Ma€ BIANOYMHOK «HA IIPUPOXi»,
CIiJIKYBaHHS 3 HABKOJIUIITHIM CcepeIOBUIIEM.

B mamHOMy BumagKy IaeTbcs IPO 3iHICHEHHSA
PeKpeariiHoro MIPWPOAOKOPHUCTYBAaHHA, CYCIiJIbHI
BigHOCHMHM y c(epi AKOTO PEryJolThCA BiAIOBiI-
HUMHK TpaBoBuMu HopMmamu. IIpaBoBi mpobiaeMu
OKpPeMHX AacCIeKTiB peKpeamifHOTO IIPUPOIOKO-
pucTyBaHHA OyJM IPEeIMETOM yBaru Ta aHAJi3y Ha
piBHI JgucepramifiHWX OCHIMKEHb BiTUMBHIHUX
(0. M. Trauenxko [2], A. I'. Bo6rosa [3], O. H. IImu-
roBa [4]) Ta sapybixkEux (JI. A. Camycenko [5],
H. C. Illaxpaii [6]) mpeacTaBHUEKIB €K0JOTO-IIPABOBOL
HAYKH.

Mema cmammi mongarae y BcebiuHoMy aHamisi
IPABOBUX ACIEKTiB BUKOPUCTAHHA 3eMesb peKpea-
IiAHOTO MPU3HAYEHHS [JId TYPU3MYy Ta (()OPMYyBaHHS
HaYKOBO OOTPYHTOBAHUX IPOMO3UILiH IIOZ0 YAOCKO-
HaJIeHHS BifTIOBITHWX ITPABOBUX IIPUIINCIB, AKi CTO-
CYIOTbCS TPABOBOT'O PEIKUMY TaHUX 3eMeJb.

Pekpearia — ckjagHa KaTeropid, fKa BKJIOUYAE
JI0 CBOTO CKJIany (PisMUHY KYJIBTYPY, MACOBUIH CIIOPT,
TYypHU3M Ta iH. ¥ CBOIO Uepry, Typu3MOM, 3TiZHO i3
3akonoMm Ykpaium Big 15 Bepecusa 1995 p. (B pex.
Bix 18.11.2003 p.) «IIpo Typmsm» (ct. 1), BBaKA-
€TbCSI TUMYACOBUI BUI3/ 0CO0H 3 MiCId ITPOKMBAHHS
B 03[I0POBUMX, Ii3HABAJbHUX, IIPOQeCiiiHO-IiI0BUX
yy iHMUX Oiagx 0es 3aificHeHHA OILIauyBaHOI Jidib-
HOCTi B Miciii, Kyau ocoba Bix isxmxae [7].

OcraHHIiM YacoM CIOCTEpiraeThbCA POSIIUPEHHS
IOMUTY HA OTPUMAHHA TYPUCTHUUHUX IIOCIYT fAK
B Me)KaxX YKpaiHH, Tak i 3a KOPJOHOM.

CrorogHi TypumsM cepeJ BiTUMBHAHUX Talyseit
eKOHOMiKM 3aitMae camocriiine micie. Typuctnunmit
TIOTEHIIiaJI HAIOI IeP/KAaBU € JOCTATHBO IOTYKHIIM.
Bin mae 6yTu peanizoBaHUM y IpoIeci TYPUCTUUHOL
TisIbHOCTI, SKa mOTpedye BiAIOBiZHOTO pecypcHOTO
3a0e3IeueHHs.
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Agmio BpaxoByBaTM  KOHCTHUTYIiMiHE  IIOJIO-
JKeHHs, 10 3aKPiIlIioe TOJOBHUM 000B’SI3KOM Jep-
JKaBU YTBEpI:KeHHA i 3a0esmeueHHsA TMpaB i cBOOOS
JIOAWHY, TO MOKHA KOHCTATYBATH, III0 3aJ0BOJEHHS
moTped rpoMagdH B CYYaCHHX YMOBAX aKTyaisy-
€ThCs Ta HabyBae 0cOOIMBOI 3HAUYIIIOCTI, 4 OTKE Mae
3MiMCHIOBATHCSA YV KOMILIEKCI MPaBOBUX BUMOT, AKi
TapaHTYOTh He TiMbKYU 0e3MeUHi YMOBU JKUTTE i ANb-
HOCTI Ta AKiCHI MPOAYKTU XapuyBaHH, a i [OCTYII 0
3eMJIi 3 MEeTOI0 OpraHisaIii BiIIIOUYMHKY HACeJeHHs,
TYpU3MY, 030POBJIEHHSA TOITO.

Bigomo, 1m0 TypucTHWYHI pecypcu — KaTeropid
Oaratorpansa i kommaexkcHa. Cepen cmemudiuHnx
0cO0JIMBOCTEN ITUX PECYPCiB BUOKPEMJIIOIOTh: a) IIPH-
HaJIeKHICTH (3araJbHOHAPOIHA BJIACHICTH); 0) oOMe-
JKeHicThb (3a MicileM posTallyBaHHS, SAKiCHHM Ta
KiTbKicCHUM cTaHOM); B) BHYEpIHICTh ab0 MOXKJIU-
BiCTh BiZITBOPEHHS; T') BUKOPUCTAHHS BJIACHUKOM UM
opeHgapeM 00MeKY€e JOCTYI 10 IPUPOTHOTO PECYPCY;
I) salikaBlIeHiCcTh B MakKcuMaJisailii ojep:KyBa-
HOTO e(eKTy Ta B ONTMMisallii BUTpaT Ha TPUPOJ-
HUM pecypc, IIT0 BUKOPUCTOBYETHCA, Ta €KOJOTiUHL
pusuku Toro [8, ¢. 10-27].

3milficHeHHA TYPHUCTUUYHOI [JifAJILHOCTI HepOos-
PUBHO IIOB’sd3aHe 3 BUKOPUCTAHHAM 3e€MEJb peKpe-
amifiHOTO IPU3HAYEHHA, BUSHAUYCHHA SKUX MiCTHUTH
ct. 50 3K Vipainu. 3rigHo 3 Ha3BaHOIO HOPMOIO 0
3eMeJib PeKpPeaIiioHoro Ipu3HaueHHA K CaMOCTiH-
HOI KaTeropii semenp YKpaiHu HaJexaTh 3eMJi, AKi
BUKOPHUCTOBYIOThCA [JISI OpraHisarii BiAIOYWHKY
HaCeJIeHHS, TYypuU3My Ta TPOBEIEHHS CIOPTUBHUX
saxofmiB. K Oaummo, 3eMJi JaHoi Kareropii 3abes-
meuyyioTh (DYHKI[IOHYBaHHA BiJJHOCHO CaMOCTiHUX
TPhOX HANPAMKiB BUKOPHCTAHHA.

HazBa nmux 3eMeJrb MOXOAUTD Bifl TEPMIHY «peKpe-
anifg», AKUN ABJIAE CO00I0 CYKYIHICTH €THMOJIOTiY-
HUX 3HAYeHb: BiJHOBJIEHHHA, BiJIIOYMHOK, PO3Baru
[9]. Binbm mwupoke TaymMaueHHS IOHATTA <«PeKpe-
amif» HabOyJI0 B HAYKOBii JiTepaTypi, Ie Mae pisHi
iHTepmperarii i posriaAmaeTbcA AK: BiANOYNHOK,
BiTHOBJIEHHSA CHMJI HA JIOHI IPUPOAM 3a MeKaMu
mocriitHoro mposkmBauHa [10, c. 227], posmupene
BimTBOpeHHd e (hisMUHUX, iIHTENIEKTYaIbHUX , €MO-
mitiamx) [11, c. 205], Oynb-AKa miAabHICTH Ha H03-
B [12, c. 1569] ra in.

Ha ocHOBI cucremMHOr0o aHagidy BHCJIOBJIE-
HUX B IOpUIWYHIN JiTepaTypi BM3HAUe€Hb IOHATTA
«pekpearntia» JI. A. Camycenko, fKa Ha JOKTPHU-
HAJIBHOMY PiBHI mocraimxyBasa mpobjeMu IIpaBa
PeKpeariiHoro IPUPOJOKOPUCTYBAHHS, IIPUAIILIA
JI0 BUCHOBKY, II[0 OJHIi CIIeIiajlicTy posTiAgaioTh IIe
MOHATTA TLIBKYW 3 IMO3UINi BimoumBarodoro i roxi
peKpearifina misIbHICTH — IIe HMOBEiHKa JIOAWHU,
CIPAMOBaHA Ha BiJHOBJIEHHA i pO3BUTOK Horo ¢izuy-
HUX, TICUXIUYHUX 1 IYXOBHUX CHJI; APYTi — 8 MO3UIIiL
opramizarii BiITOYMHKY — K Taays3b HeBUPOOHUUOL
cepu, a pekpealiftny JiAIbHICTh — K PO3BUTOK Iep-
JKaBOI0, T'POMAJICHPKMMH Ta iHIIWMMK OpraHisallisMu

CHCTEMU 3aX0/[iB, MeTa AKUX II0JIATAE B 3aJ0BOJIEHHL
pexpealtiiiaux morped rpomaasaH. TpeTi BKIIOUAIOTH
IO 3MicTy pekpearii i pekpeamiiHoi HisJIbHOCTI AK
BiJITOYMHOK, TaK 1 HiAJbHICTH 3 opranisamii Bimmo-
YuHRY [5, ¢. 13].

Y 1npeicTaBHMKIB IIPaBOBOI JOKTPUHU HEMAE
€JTHOCTI i 3 MpUBOLY MicCI[sd 3HiiCHEHHS peKpeartii — Ha
TePUTOPII MOCTIHIHOTO MPOKMBAHHSA UM 34 ii MeKaMu;
BU3HAUEHHS caMOi TepUTOpil — chemiajiszoBaHa um
Oyab-Ka; a TaKOK BU/IB peKpearrii, 10 CKJIaLy SKUX
BiIHOCATL BiAIIOYMHOK, O3I0POBJIEHHS, TYPHU3M,
MacOBUH CIIOPT, CAHATOPHO-KYPOPTHE a00 caHATOPHE
JiKyBaHHA, Gi3UUHY KYJABTYpPY i T.II.

B Vkpaini pexpeariss Bu3HA4Ya€ThHCI SAK BiHOB-
JIEHHS 32 Me)KaMU IIOCTiHOTO NMPOKMBaHHA Y BU3HA-
YeHNX 3aKOHOZABCTBOM MiCIISIX IPHUPOJHO-3aIIOBif-
HAX TEepUTOpiii i 00’€KTiB pPO3YyMOBUX, IYXOBHUX
1 ¢iswmurmx cui JoanHY. BoHA 3MiACHIOETHCS IILIA-
XOM 3arajJbHO03J0POBUOT0, KYJIbTYPHO-Ii3HABAJD-
HOTO BifITOYMHKY, TYpPU3My, O3LOPOBJIEHHH, JIO0U-
TeJIBCHKOTO i CIIOPTUBHOT'O PUOAILCTBA, IIOJTIOBAHHA,
ro1rfo. BomHOUac pekpeariiiina IiAIbHICTD — IIe HifdIb-
HiCTh, CIpAMOBaHA Ha BiJHOBJIEHHA pPO3YMOBUX,
IYXOBHUX 1 (DIBMUHUX CHJI JIOAVHU IIJIAXOM 3arajb-
HOO3Z0POBYOI'0 1 KYJIbTYPHO-Ii3HABAJILHOTO BifIIO-
YUHKY, TYPU3MY, CAHATOPHO-KYPOPTHOI'O JiKyBaHHA,
JIIO0UTENBCHKOTO i CIIOPTUBHOTO pubaabcTBa i T.II.,
TOOTO PO3TIIAAAETHCA 3 MO3MUITii BigmoumBatouoro [13].

HocmimkeHHsA THUTaHb, IOB’A3aHUX 3 BUKOPUC-
TAaHHAM 3eMeJb PEeKPealiiHoOro MPU3HAYEHHS [IJId
TYpU3MY, 3yMOBJIIOE HeoOXimHicTh aHAMi3y cmiBBiA-
HOINIEHHA KaTeropil « peKpeanisa» i «Typuam».

TepmiH «pekpealrisg» BIepIe Mpo3BydYaB y KiHIi
1960 pp. y 3B’A3KY 3 YCKJIaJHEHHAM B3a€MOBiIHO-
CMH MiK CYCIIJILCTBOM i IPHUPOIHUM CepeIOBUIIEM
y IpoIeci BiIIOUYMHKY 3aBAAKN HOBOMY HayKOBOMY
HaIpaMKy reorpadii — pekpearniinii reorpadgii. Has-
BaHa HayKa 3aiiMajacAd BUBUEHHAM TePUTOPiaTbHUX
ocobimBoCTel 006’ €KTiB, IPOIECiB 1 ABUII, AKi OyaIu
OB’ s13aHi 3 BiTHOBIEHHAM IYXOBHUX i (i3sMUHUX CUI
Jome#t y mporeci BigmoumuKy. IloHATTS perpearrii
OXOILTIOBAJIO BigmmounHOK i Typuam [14, c. 41].

OsnaitomyeHHs i3 3apy0iMKHOIO TYPHUCTUUHOIO
JIiTepaTyporo CBiAuMTh, IO B KiHIi XX CTOJITTS
PO3YMiHHSA TEPMiHY «peKpearis» 0yJI0 AeIio iHIImM.
Pexpearriero BBa)Kajach CyKyIHICTh SIBHUII i IIPOIIe-
ciB, MOB’AB3aHUX 3 BiHOBJEHHAM CHJ IIIIXOM Bif-
MOYMHKY 1 JiKyBanHA. Typusm posBrBaBcd i QyHK-
I[iOHYBaB He3aJeXKHO Bi peakpearrii. B mogassmoromy
po3zinbHe (DYHKIIOHYBaHHA peKpeallil i Typusmy
HiBemoBasocb. BomHOuac 3asHAUMMO, IO iCHYE
IyMKa IpO Te, IO TYpPU3M B3IiCHIOETHCA B MEKaX
pekpearrii. IIpeacTaBEMKY 2K iHIIIOI TOUKYW 30py BBa-
JKaI0Th, 110 PeKpearlid — Iie BUJ TyPU3MY.

Curyatiid, AKa CKJajJIach, 3yMOBMIA HEOOXiAHICTE
BupoOIeHHA equHoi Tepminoorii. B 1986 p. Takmit
migxig 0yJso pearisoBaHo IIpu po3poOIli JOKYMEHTIB,
aki crocyBammcs cdepu pexpearfifiHoro mictoOy-
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nyBaHHA [15]. Haibinpm onTuMasbHUM BBasKaBCsA
BUCHOBOK, B3TiJHO 3 AKMM TEepPMiH «peKpeariss
posTiIAmaBCSI SAK y3araJbHIOIOUWHA AJIA BCiX BUIIB
BIITIOYMHKY, CAHATOPHO-KYPOPTHOTO JiKyBaHHSA
i Typusmy.

B K0:KHOMY KOHKPETHOMY BHIIAIKY 3aJI€3KHO Bif
MIeBHOT'0 BUIY PeKpearlii, yTOUHIOBaBCSA CEHC CJIiB, 110
BiHOCHJIVCH BiJIIOBITHO 0 CAHATOPHO-KYPOPTHOTO
JMiKyBaHHSA, BIAMTOUMHKY ab0 TypusMmy.

HaBemenwit miaxisn 1o cIriBBiZHOIIIEHHA peKpearii
i TypusMy, Ipu AKOMY TYPU3M PO3TIAAETHCS B KO-
CTi OKpeMoro BuAy peKpeallii, BusHaHU#N B YKpaiHi
[16, c. 8]i BinoOpaskenuii B 3akoHozaBcTsi [13]. Imozi
peKpearida i TypusM pOSTIAJAIOTHCSI SAK B3aEMOJO-
ITOBHIOIOYi YaCTUHU €INHOI KOMILJIEKCHOI CHCTeMU —
PeKpeariiHo-TypUCTUIHOTO KoMILIeKcy [17].

Omke y cmemianbHi# JiTeparypi copmyBanuch
(paKTMYHO TPM TOUYKW 30PY IMOJO CIIiBBiAHOIIEHHS
peKpeartii i Typusmy: Typu3M iCHY€ B paMKax peKpea-
Iii, peKkpearia — B TypusMy, peKkpearid i Typusm —
B3A€MOJIOIIOBHIOIOUL YACTHMHM €IMHOI KOMILJIEKCHOI
cucremu [, c. 16].

IlpencraBHUKY €KOHOMIUHOI HAyKHU, AKi OMmiKY-
I0THCA MPOOIEeMaMy TepKaBHOTO YIIPABIiHHA pPeKpe-
aIifHO-TYPUCTUYHUMY IIPUPOJHUMU Pecypcamu,
OIIepYIOTh TEpMiHAMM «PeKpealiiftHO-TypHUCTUUHA
TiaapHICTBY, «peKpealifiHo-TypucTuUHui OisHec»,
«peKpeaniiiHo-TypUCTUYHI TPUPOJHI pecypcu», Ta
iH., T0OTO paKTHUHO 00’€IHYIOTh CYMiXKHi Karero-
pii «pekpearia» i «typusm». BoHu 3a3Hauam0Th, 1110
V PpeKpealmiiHO-TypHUCTUUHOMY OisHeci TeXHOTeHHi
(haxTOpM BUPOOHWIITBA B OCHOBHOMY IIepe0yBaiOTh
y MIPUBATHiN BJacHOCTi cy0 €KTiB rocmogapioBaHHA,
a IPUPOJHI pecypcH, IO BUKOPUCTOBYIOTHCSA HUMU,
BifIHOCATHLCA M0 00’€KTiB JepiKaBHOI Ta KOMYHAIbHOL
BJIACHOCTI, IIT0 B KiHIIEBOMY PaXyHKY IPU3BOAATD 10
KOH(IIKTYy mpuBaTHUX Ta MyOaiuHUX iHTEpeCiB.

BogHouac aBTOpM CJAYITHO MiAKPECTIOITH, IO
B YKpaiHi icHye mocTaTHS KiJIbKiCTh IPUPOJHUX
pecypciB, SKi TOTeHIIHHO MOrJIM 60 BUKOPHCTOBY-
BaTuCA fAK peKpealifiHO-TYPUCTUYHi, IPOTE BOHU
OKH III0 He 3aJy4YeHi M0 TocIofapchbKoro odiry i me
BUKOPHCTOBYIOThCA HA KOPHUCTh CyCIijbcTBa. Taka
CUTYyallid TOACHIOETbCA, HA IXHIO AYMKY, AKY CJif
OigTpUMAaTH, HEZOCTATHHOI0 MOTHBAIIIE€I0 JEPKABOIO
cy0’€KTiB TOCIOAAPCHKOI MiATBHOCTI OO0 BUKOPH-
CTaHHA NPUPOAHUX PECYPCiB yV peKpealliitHo-Typuc-
THUHOMY 0OisHeci. ¥ 3B’A3Ky 3 MM BOHU OOTPYHTO-
BaHO BBAKAIOTh, ITI0 IeP:KaBa Ma€ BIKUTU HeOOXiTHIX
3axXO0fiB Im0K0 e()eKTUBHOTO YIIPABIiHHA 3araJbHO-
HApOJHOIO BiacHicTio [18, c. 62].

3eMJi peKpeamiiiHOTO NpPU3HAUEHHS, II[0 BUKO-
PUCTOBYIOTHCS [IJISI OpraHisamlii BiAIIOYMHKY Hace-
JIeHHA, TYPU3MY Ta IPOBEIeHHA CIIOPTUBHUX 3aXO0iB,
Ha BigMiHy Bij iHIMMX 3eMesb YKpaiHu, XapaKTepu-
3YIOTbCA 000B’A3KOBOI0 HASBHOI0 CYKYIHICTIO B iX
MeKaxX TPUPOTHUX, MIPUPOTHO-COIiaTbHUX Ta IIPHU-
POIHO-aHTPOIOTeHHUX KOMILIEKCIiB.

Cximag B3eMeslb peKpeAliiHOTO MIPU3HAUEHHS
ct. 51 3K Vrpainm BusHauae MIIAXOM 3aKpillIeHHS
HEBUUEPIIHOTO IEepeNiKy 3eMeJbHUX MAiTAHOK, AKi
3a0e3meuy0Th IOTpeOM B opraHisaifii BiAMOUMHKY
HaceJIeHHS, TYPUCTUYIHOI AisJIBHOCTI Ta IIPOBEAEHHI
CIOPTUBHUX 3axoxiB. HasBauuil mepesik BRJIOUAE
3eMeJIbHI JiIAHKYM 3€JeHMX 30H i 3eJleHMX Haca-
I:KeHb MICT Ta iHINX HaceJeHUX NYHKTIB, HaBUAJb-
HO-TYPUCTCHKUX Ta eKOJIOTiYHUX CTEKOK, MapKoBa-
HUX Tpac, 3eMeJIbHI JiIIHKY, 3alHATI TepUTOPiaMu
OyIUHKIB BiAIOUNHKY, maHcioHaTiB, 00 €KTiB (pizmy-
HOI KYJIBTYPH i CIIOPTY, TYPUCTUUHUX 6a3, KEMIIiHTiB,
AXT-KJIy0iB, CTAlliOHAPDHUX i HAMETOBUX TYPUCTHY-
HO-037I0POBUMX TabopiB, OyAuWHKiIB pubajsok i muc-
JIMBI[iB, AUTAYNX TYPUCTUUYHUX CTAHIIN, TUTAIUX
Ta CIOPTUBHUX TAGOPiB, IHIMMX aHAJIOTIUHMX 00 €K-
TiB, a TAKOXK 3eMeJIbHI JIISHKY, HaJaHi AJId TauHOT0
OyoiBHMIITBA i CIOPY/AsKeHHs iHmux 00 €KTiB cTamio-
HapHOI peKpearrii.

B ropupuunit sgitepaTypi y cKJaagi Kareropii
3eMeJIb PEeKpPealliiHoOro NpU3HAUeHHA PO3PiSHAIOTH
HACTYIIHI I'PYIU 3eMeJbHUX TiISHOK: a) Ha AKUX PO3-
TaNTOBaHi MPUPOAHI POCAWHHI pecypcu (3esIeHi 30HI
1 3eJ1eHi HacaI KeHHS HAaCeJeHNX IYHKTIB, HaBUYAJIb-
HO-TYPUCTUYHI Ta €KOJIOTiuHi CTeXKKM, MicIld, AKi
€ 00’€KTOM Typu3MYy, TOI0); 0) Ha SKUX PO3TAIIOBaHL
IIITYYHO CTBOPEHi peKpeariiiHi pecypcu (OyAMHKHI
MUCJUBCTB i prOaoK TOIIO0); B) KOMILIEKCHI — Ha HUX
po3TallloBaHi i TpUpoAHi, i MTYYHO CTBOPEHI peKpe-
amifiai pecypeu (maui, TypmctmuHi 06asm, Tabopm
TOIIO). 3a3HaueHa Kaacu(ikaIlisa, AK TiTKPeCcI0Th
aBTOPM HAYKOBO-IIPAKTHYHOTO KOMEHTaps 3eMelb-
HOT'0 KOJleKcy Y KpaiHu, BU3HAYA€E BiAIOBiTHO IIPaBo-
BUi pesKuM ux 3emeb [19, c. 144].

CucreMHN aHAJI3 CKJIALY 3eMeJIb PeKpealiiftHoro
MPU3HAUEHHS CBiTUUTD, IO CKJIANOBi JaHUX 3€MeJh
y IepeBakHiil 0iabIToCTI BUMAAKIB BUKOHYIOThH POJIb
IIPOCTOPOBOI OCHOBM [IJIsT PO3MIiIlleHHS pPeKpealrii-
HNX 00’eKTiB. BogmHOuac migxpecammo, I0 Mepesik
yrigs srigHo 3 Kaacudikaiiero BUIIB 3eMeIbHUX
yrigb (Jomarox 4) no Ilopanky Begernsa ep:xaBHOTO
3eMeJbHOTO0 KagacTpy [ 20] BHOK peMJIIoE JTUIIe 3eMJIi,
SKi BUKOPHUCTOBYIOTHCSA IJISA BiIIOYNHKY Ta 03]0POB-
aenHda (koxa- rpymna 014). IIpu npomy HasBaHa rpymna
BKJIIOYAE (KPiM CIOPTUBHUX CIOPY[) 3€MJIi i caHa-
TOPHO-KYPOPTHUMH OpPTraHisamigMu, KeMIIiHramu,
rTypbasaMu, maHcioHaTaMu, Oy TUHKAMHY BiITIOUMHKY,
rabopaMK BiJIOUMHKY TOINO. S3eMeJbHi yrigmd,
3afHATI CIOPTUBHUMU 0a3aMu, CIIOPTUBHUMM Maii-
TaHUMKAMU, CTafiOHaMM, JbOJOBUME IIajIallaMu,
TpaMILIiHAMK BKJIIOUEHI OO0 3eMejab IIiJ coIiajb-
HO-KYJIbTypHEME 00’eKTamu (Kom — rpyma 008, mix-
rpyma 03), Axi BXogaTh M0 CKJIAAY 3eMeJIb HaceJIeHNX
MYHKTIiB.

Bursazene HaBOOUTH Ha ZYMKY, IO HAETHCI (PaK-
THUYHO IIPO BifICYTHICTh €IWHOI0 KPUTEPid BUOKPEM-
JIEHHS 3eMEeJbHUX TiJIAHOK, IT0 BUKOPUCTOBYIOTHCS
IJI4 opraHisallii BiITIOYMHKY HaceJeHHd, TYPUSMY Ta
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IIPOBEIEHHA CIOPTUBHUX 3aXO0[iB, V CKJAMAl 3eMesb
pexpeanifinoro npusHauenuHdg. OKpiM TOro 3Ha-
YHA YaCTHHA 3eMeJib, AKi BXOAATH JO IIiel Karero-
pii 3emesn, 00CIyroBye mOTPeOUM caMe TYPUCTHUHOI
raJyai.

OxpeMoi yBaru 3acIyroBye MHUTAHHS, IKe CTOCY-
€ThCSI BUKOPUCTAHHA 3eMeJIbHUX JTiISHOK peKpea-
IMiHOTO IpPHM3HAUEHHA caMe IJIsd TypusMy. 3BepHO-
Moch 0 Kimacugikairii Bugis miJboBOT0 IpU3HAUYCHHSA
3eMesb, B3aTBepAKeHOI HakrasoM J[lep:rKoM3eMy
Yxpainu Big 23.07.2010 p. Ne 548, axa BusHauae
IIOAiN 3eMesib YKPaiHM HA OKPeMi BUAM IiJIHOBOTO
IpU3HAUEHHSA 3eMeJb, 1[0 XapaKTepUsyoThCa BJac-
HUM IIPABOBUM PEKHMMOM, €KOCHCTeMHUMM (DYHKIIi-
aMu, TUIaMu 3a0yqoBU, TUIAMU 0COOJIHBO IIiHHUX
00’eKTiB.

Cepen 3eMesNb peKpealiiiHOr0 NIPHU3HAUEHHS
Knacupikamia BHOKpeMI0€ HACTYIHI BUAY IiJIbO-
BOTO IpH3HAUEHHS 3eMejb: a) Aasd OyaiBHUIITBA
Ta 00CAyroByBaHHA 00 €KTiB peKpeariifHOro mpu-
sHaueHHA (Kon: cexmia E-07, migposzin 07.01);
0) gna OymiBEMIITBA Ta 00CIYyTroBYBaHHS 00’€KTiB
(isnumoi KyapTypu i cmopry (kof: cexmia E-07,
migposnin 07.02); B) a1 iHAMBiAyaIbHOTO TAUHOTO
oymiBaunTBA (KOA: cexiia E-07, migposxin 07.03);
I') IJasS KOJEeKTHUBHOTO JauHOro OymiBHMIITBA (KOX:
cexnia E-07, migposnin 07.04). Or:xe 3 HaBeeHOTO
BUILINBAE, III0 HA3BAHUHN JOKYMEHT B AKOCTi caMo-
CTiHOrO0 BWAY I[IIBOBOTO IMPU3HAYEHHA PeEKpe-
aIifiHMX 3eMeJb B3araji He BUJIJISE 3eMeJbHUX
JiISHOK IJId 3aMHATTA TYPUCTUYHOIO AisIBHICTIO
abo TypusmoM. MoKJINBO 3aHHATTSA TYPHU3MOM UM
3IilficHeHHA TYPUCTUYHOI IiAJTBHOCTI OXOILJIIOETbCA
kogmoMm: cexnia E-07, migposain 07.01. — 6yaiBanIr-
TBO Ta 00CIYroByBaHHA 00’€KTiB peKpealmifiHoro
npusHauenua? Toxi imguBizyanbHe i KOJEeKTUBHE
JauHe OYOiBHUIITBO TeX IOBMHHO II03HAUATHCS
Ha3BAHUM BHIIlEe KOJIOM, OCKiJIbKY B 000X BUIAAKAaX
imerned, AK BuUILIuBae i3 smicty ct. 50 3K Vkpa-
imm, mpo OymiBHMIITBO 06’€KTiB cTamioHapHOI
pekpeanii. HartomicThs y cKiami semesb BOJHOTO
(ormy camocrifiHe wMicme 3aiiMalTb 3eMeJbHI
JINSHKY 3 IiJIbOBUM NPU3HAYEHHAM — IJIA KYJb-
TYPHO-030POBUNX IOTPeDd, peKpeamiiiHux, CIOp-
TUBHUX i TypucTMuyHUX mime# (kox: cexmia I-10,
migposgin 10.03).

Hapemiri cepen seMenb rpoMajchbKoi 3a0ynoBuU
Krnacupikanisa Buginge seMeJIbHI FiISHKY 3 ILIHO-
BUM NIPU3HAUECHHAM — AJa OyZiBHUIITBA Ta 06CIyTO-
BYBaHHA 00’€KTiB TYyPHUCTHYHOI iH(PpPACTPyKTypu Ta
3aKJagiB TPOMAACBKOr0 XapuyBaHHS (KOJ: CeKIlid
B-03, migposaim 03-08).

fAx 6aunMo, HETOCTiOBHICTS 3aKOHOAABIIA 3AJIH-
IIa€ HUBKY MUTaHb 0e3 BigmoBize#l ocobanBo, Kouan
MOBa IiJie IPO 3eMeJIbHi AiMSAHKU, IKi MalOTh BUKO-
PHCTOBYBATHCS caMe JJId TYPU3MY.

Buxknagene cBigumTh mpo HeoOXifHiCTL BU3HA-
YeHHS CIiBBiIHOIIIEHHSA 3eMeJIb PeKpealliitHoro mpu-

3HAUEHHA fAK OKpeMoi Kareropii semesb YKpaiHU
Ta 3eMeNb IJIA TYPU3MY, OCKiJIbKM BUABJIAETHCH,
III0 3eMeJIbHO-pecypcHe 3a0e3meueHHA 3HiNCHEHHS
TYPUCTUYHOI AiAJIBHOCTI i TypusMy B TOMY YHCJL
CTOCYETbCA He TiMbKU 3eMejb peKpealliitHoro mpu-
3HAYEHHA.

B ropupuuni#i JjiTepaTypi 3 IIbOTO IIPHUBOAY
BUCJIOBJIIOIOThCA pisHi Touku 30py. Tak, H. I. Ilamiit
HamoJiArae Ha HeobXimHOCTi yTOuHEHHA KpurepiiB
BiZiMe)KyBaHHA 3eMesb PeaKIiHOro NMpU3HAUeHHA
BijJ iHIIX caMOCTiHMX KaTeropii seMesb Y Kpainu.
Bona BBakae, IO 3 METOI0 YCYHEHHS IYOJIOBAHHSI
MIPaBOBOTO PEKUMY 3eMeJsib PeKpeallitHoro mpusHa-
YeHHA Ta IMPABOBOTO DPEKUMY 3e€MeJb iHITTHX KaTe-
TOpifi JOIiIbHO BCTAHOBUTH, caMe [0 AKO0I KaTeropii
3eMeJIb JOPEYHO BiTHOCUTH KOMKHUH 3 TPHOX PiBHOBH-
IiB 3eMeJTh peKpeaniiinoro mpusHaduenus [21, c. 85].

Iamy mosumito 3atimae M. M. Ckiasap, Axa 3BO-
IUTHCA IO TOTO, IO IPABOBUM PEKUM TaK 3BAHUX
«CYMiXHUX» 13 3eMJIAMU peKpealiffHOro Ipus3Ha-
YeHHSA KaTeropiii seMesb Mae IepeBaskaipue 3Ha-
YeHHS HaJ IPABOBUM DPEKMMOM 3eMeJb PeKpearrii-
HOro mpusHaueHHI. OKpeMuil BUHATOK CKJIATAIOTH
3eMeJIbHi JiMAHKY 3eJIeHNX 30H i 3eJIeHnX HaCal/KeHb
HaceJeHUX IYHKTIB, a TaKOXK NIJIAHKYW, HaJaHi IJIsd
TAUHOTO OYAIBHUIITBA i CIOPYMKeHHS iHIINX 00’€K-
TiB cTamioHapHoi pexpearii [22, c. 4].

Hapemri €. M. Acarpsan BBakae, II[0 € JOCTATHI
MMZICTaBU CTBEPIKYBATH, IO 3eMJISIMHU pPEKpealrii-
HOTO IPU3HAUEHHS TYPUCTUYHA TaIy3b He 00MEKY-
€ThCA, a TOMY 3eMJi IJA TypuaMy — Iie MiXKKaTe-
ropiajpHa TPyIa 3eMeNb, IO 00’e€gHAHI CHIILHUM
CIemiaJIbHUM IILJILOBMM NIPHU3HAYEHHAM i MamTh
KOMILIEKCHUI IIPABOBUU PEXKUM, AKUH (POPMYETHCS
Ha TificTaBi HOpPM He JIMITIE 3eMeJbHOI0, ajie i TocIo-
IapChbKOT0, €KOJIOTiYHOTO, PEeKpealiiHOro 3aKOHO-
naBcTBa [23, c. 245]. OcTaHHA IPOMO3UITiA 3aCayTO-
BY€E Ha yBary Ta MiATPUMKY.

3BepHEMOCh IIePefOBCIM [0 aHANIZY IOJOMKEHb
IOBH B.2.2. -12:2019 «IlmanyBanusa i 3abymoBa
TEePUTOPili», AKi MiCTATH MOJOMXKEeHHH, 1[0 BU3HAYA-
I0Th IIPDABOBUII PEXKUM 3eMesb peKpealiifHoTo Ipu-
3HAUEHHS MEPEJOBCIM Yy MeKaxX HaceJeHUX IMYHKTiB
Ta MalOTh Oe3IocepeHe BiIHOIIIEHHS 0 TYPUCTUUHOL
IisIBHOCTI.

HasBauuii JOKYyMEHT PEKOMEHIYE CTBOPIOBATH
TYPUCTUYHI 30HU He TiJIbKM Ha 3eMJIAX peKpealiii-
HOTO, a ¥ iCTOPMKO-KYJbTYPHOTO, MPUPOTHO-3AII0-
BiIHOTO Ta 03710POBUOTO ITpU3HaUeHH (1. 8.6.1).

Cucremuuit ananis smicty [IBH B.2.2. -12.2019
CBiUMTB, IO B 3aJI€3KHOCTI Bijl BUAIB TYPU3MY BUKO-
PUCTOBYIOTHCS 3eMJIi PiBHMX KaTeropin, a He TiIbKU
3eMJIi pekpealtiitHoro npusHauenud. Tak, Jad 3a70-
BOJIEHHS ITOTPeO Mi3HABAIBHOTO TYPU3MY BUKOPUCTO-
BYIOThCS 3eMJIi, B MeKax AKMX PO3TAIOBaHi icTopu-
KO0-apXiTeKTypHi i manamadTHi 06’€KTH KyIbTYPHOI
CHAAIIMHY; 03T0POBYOTO — 3€MJIi 03ZJ0POBUOTO IIPH-
3HAUEHH; peKpealiffHOro — peKpeanifHUX Tepu-
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TOpili; 3eJeHOr0 — O3eJieHEHi TepUTOpii HaceseHUX
IOYHKTIB Ta MPUMiCHKUX 30H; €KOJOTiYHOTO — TepH-
Topii 00’€KTiB MPUPOAHO-3amOBiAHOr0 (HOHIY; CiMb-
CBKOTO — TepuTopii CiMbCHKMX HACEJeHMX IIYHKTIiB
CLIBCHKOTOCIIOAPCHKUX YTilb, (hePMEPCHKUX I'OCIIO-
JlapcTB Ta iH.

fAr 6GaumMo, TypHCTHYHA JIiSIBHICTE B Me:Kax
TYPUCTUYHUX 30H HEPO3PUBHO OB’ A3aHAa 3 BUKOPIC-
TAHHAM 3€MeJIb y MeKax HaceleHuX MYyHKTiB [24],
IPUPOJHO-3aMIOBiAHOTO GOHAY Ta CiIbChKOTOCIONAD-
CHKOTO IIPMBHAYEHHH (B TOMY UMCJi CiJIBCHKOTOCIIO-
JapChbKUX YTilb Ta (pepMEePChbKUX rOCIOAAPCTB).

3okpema, 3akoHOM VYKpaimum Bix 15 TpaBHA
2003 p. «IIpo ocobucTe celAHCHKE T'OCIOAAPCTBO»
nepexbavae HaZaHHSA IHOCAYT CiIbCHKOTO 3€JIEHOTO
TypusMy (isMUHEME 0co0aMM — UYJEeHAMU TaKOTO
TOCIIOJJapCTBA HA OCHOBI MaiiHA OCOOMCTOTO CeJISH-
chKOro rocmogapcTBa. OCHOBHOIO IOCIYTOI0 Cijib-
CHKOTO 3€JIEHOT'0 TYPU3MY € HaJlaHHA TYPUCTAM THUM-
YacOBOTO IPOKMBAHHA B YMOBAaX CiIBCHKOI camaumbu.
Haromicts (QyHKIiOHYBaHHA 0COOMCTOTO CENISTH-
CHKOT0 AK i (hepMepChKOro rocIofapcTBa HEPO3PUBHO
OB’ 13aHe 3 BUKOPUCTAHHAM 3€MeJIb CiIbChKOT0CIIO-
Japchkoro mpusHaueHHd. Ha xanap, 3K VYxpainm
(ct. 50) HamaHHSA TYPUCTUUYHHUX IOCIAYT IIOB’A3YE
JIUIIe 3 BUKOPUCTAHHAM 3€MeJIb PeKPeariitHoOro mpu-
3HAUEHHS.

Bigomo, 1m0 Bixm edexTuBHOCTI myOaiuHO-IIpa-
BOBOTO DETYJIIOBAaHHA DO3BUTKY DisHUX cdep eKo-
HOMIKM B3alleKUTh IMBUAKiCTh i1 TpaHcdopmarii
no craugapris EC. Ile moBHOIO Mipoio BiZHOCHUTHCS
i 10 cdepu MOCTYT TYPU3MY, POJb i 3HAUEHHA AKOI
HEYXUJIHHO 3POCTa€ 3aBASKU CTBOPEHHIO COIIiaJbHO
OpieHTOBaHOI PUHKOBOI eKOHOMIKM. ¥ 3B 3Ky 3 I[UM
Jemaii O1TbITIOro 3HAUeHHS HaOyBae HayKoBe OOIpPyH-
TyBaHHA (DOPMYBAHHS CIPUATINBOTO IIPABOBOTO Ta
inopmariiinoro, (piHaHCOBO-eKOHOMIUHOI'O cepeno-
BUIIA JJI PO3BUTKY TYPU3MY.

Yxpaina, Matoui Bci 06’ €KTUBHI TepeIyMOBY A
iHTEHCHUBHOTO PO3BUTKY HE TiJbKH BHYTPIIITHLOTO,
a it B’I3HOTO Ta BUi3HOTO TYpPU3MY, a TaKOK BUTiTHE
reoloJIiTHYHE pos3TalllyBaHHA B IeHTpi Esponwu,
BOJIOJi€ 3HAYHUM TYPUCTUYHO-PEKPeailiHuM IIOTeH-
IiaJIoM, COPUATIUBUM KjaimMaToM, 6ararow ¢opoo
i ¢dayHoo0, KYJIbTYPHO-ICTOPUUHHUMM IIaM’ ATKAMH
CBiTOBOT'O PiBHA Ta TYPUCTUUHOIO iH(HPACTPYKTYPOIO,
AKa MOJKe IIIBUKO POBBUBATHCH.

CrorofHi TypucTHUHA rajy3b YKpaiHu € 1’ sIT00
32 BHAYEHHAM CKJIQJOBOIO IIOTIOBHEHHS OIKETY,
a B IepIeKTHBi il muToMa Bara B IIbOMY HAmpaMi
MOJKe CYTTeBO 3pocTu. IIpaBoBe peryiroBaHHS TypHC-
TUYHOI JiAJThHOCTI 3AiHCHIOETHCA 3 METOI0: 3a0esIie-
YyeHHSA IIPaB 'POMAJIAH Ha BiJIOYMHOK, BiTHOBIEHHSA
Ta 3MIIHEHHA 3]0POB’d, Ha Oe3leuHe JIA KUTTA
i 3I0POB’A TOBKiJdA, 3a0BOJEHHS IYXOBHUX IIOTPEO
Ta iHIIWX IpaB; 3aXUCTy IIPaB i 3aKOHHUX iHTEpeCiB
TypucTiB i cy6’eKTiB TypucTuuHOTO OisHecy; Bif-
HOBJIEHHS Ta 30eperKeHHA IiJiCHOCTI TYPHUCTUUHUX

pecypciB Ykpainu, ix pamioHajbHe BUKOPUCTAHHS
71 OXOpOHA MiJ uac IJIaHyBaHHS i 3a0yI0BU TEPUTO-
pif, Ha AKWX PO3TAIIOBAHO 00’€KTH TYPUCTUUHUX
BigBiZyBaHb [25, c. 127].

IlizcymoByroun BuINEBUKJIafeHe, CJiJ 3a3Ha-
YKUTH, III0 Ha 3aKOHOJABUOMY PiBHi 0yJI0 O JOpeuHUM
3aKpimuTH 0COOMMBUI CTATyC 3eMesb, AKI MOXKYTH
i TOBMHHI BWKOPHMCTOBYBATHCA [IJA oOpraxisaiii
rypuctuynoi misnpHOocTi. Taki semsi 3 ypaxyBaH-
HAM ycixX (pakTUUHUX 00CTaBUH MOKYTD IepedyBaTu
y cKJami OiibIocTi Kareropiit seMmenb YKpaimu.
Matoun crmemiajbHe ITiJIbOBE IPU3HAUEHHS, BOHU
TMOBHHHI OyTH HigIOpAAKOBAHI CKJIATHOMY IIPaBO-
BOMY pPEXUMY OCHOBY SAKOTO OyIYTH (OPMyBaTH
HODMH He TiJIbKM 3eMeJbHOT0, a ¥ iHIIoro 3aK0OHO-
IaBCTBa YKpainu.
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Anorania

Illynvea M. B. IlpaBoBi acmekTH BHKOPHCTaHHSA
3eMeJIb peKpealiiiHoro Npu3HAYEHHA OIS TYypuUsMy. —
Crarrs.

CraTTa mpucBAYEeHAa BCeOIUHOMY aHANi3y IPaBOBUX
aCIeKTiB BUKOPUCTAHHA 3eMeJIb PeKpeariiiHoro mpusHa-
YeHHS IJIf TypuUaMy Ta (JOPMYBAHHS HAYKOBO OOIPYHTO-
BaHUX IPOIOBUILIA MO0 YAOCKOHAJEHHS BiJIOBiTHUX
IPaBOBUX IIPUIHUCIB, IKi CTOCYIOTHCA IPABOBOTO PEKUMY
JaHUX 3eMejib. 30eperKeHHS CIPHUATINBOTO HABKOJIMIII-
HBOTO MPHUPOAHOTO CEPefOBUINA i pallioHaJbHE BUKODH-
CTAHHA IPUPOJTHUX PECYpPCiB AJIA 3aJ0BOJEHHA IMOTPE6 ¥
BiIMOUMHKY HUHIIIHLOTO 1 MaiOYyTHIX IOKOJIiHb BHUCTY-
mae BunuM npiopurerom Crparerii cTajoro cormiagbHO-e-
KOHOMIUHOTO PO3BUTKY Jep:KaBU Ha HAWOIMKUYy Iep-
HeKTUBY. AKIEHTYEThCA yBara Ha BiJCYTHICTH €IUHOTO
KPUTEPis BUOKPEMJIEHHSA 3eMeJIbHUX TiISHOK, 1[0 BUKO-
PUCTOBYIOTbCA [IJI OpraHisamii BiTIOUMHKY HaceJleHHH,
TypU3My Ta IPOBEIEeHHA CIOPTUBHUX 3aXOMiB, V CKJIAJIi
3eMeJIb peKpealtiiinoro npusHaueHHsa. OKpiM Toro 3HaAUHA
YacTWHA 3€MeJb, AKi BXOJATH IO ITiel Kareropii semesb,
obciiyroBye motpebu came TypucTHUHOI ranysi. Oxpema
yBary NPHCBSUEHO IHUTAHHIO, AKE CTOCYEThCS BUKODHU-
CTAaHHA 3eMeJbHUX JLIIHOK PeKpealiiHoro IpusHaueHHs

came JJd TypusmMy. HemocrimoBHiCTh 3aKOHOIABIIA 3aJIH-
11a€ HU3KY IUTaHb 6e3 BiAmoBizel 0cob6IMBO, KOJM MOBA
#ge mMpo 3eMeJbHI AiNAHKY, AKi MaroTh BUKOPUCTOBYBA-
THCSA caMe JJIA TYPU3MY.

3po0JIeHO BHCHOBOK IIPO HEOOXiAHICTh BU3HAUEHHS
CIIiBBiHOIIEHHSA B3eMejib PeKpealrifiHOro IpU3HAYEHHS
K OKpeMoi Kareropii semenb YKpainu Ta 3eMenb IJd
TYpU3MY, OCKIIBKYM BUABIAETHCA, IO 3€MEJbHO-PECYD-
cHe 3a0e3meueHH 3iMCHEHHA TYPUCTUYHOI AifJIBHOCTI
i TypusMy B TOMY UYMCJi CTOCYETbCA HEe TiIHKU 3€MeJb
peKpeariiftHoro nmpusHaueHHA. [[OpeUHUM € 3aKpiljIeHHS
0COBJIMBOTO CTATYCY 3€MeJb, AKi MOXKYTH i IOBUHHI BUKO-
PUCTOBYBATHUCS IJId OpraHisamii TypucTudHOI JisIbHOCTI.
Taki 3emui 3 ypaxyBaHHAM ycix (aKTUUYHUX 0OCTABUH
MOJKYTh TepedyBaTu y CKiafi 6i1b1IocTi KaTeropiit 3eMesb
Yrpainu. Marouu cuemiagbHe IIiJIbOBe IIPU3HAYEHHS,
BOHM IOBHHHI OyTM MiANOPAAKOBAaHI CKJIAJHOMY IIPaBO-
BOMY PEKMMY OCHOBY SIKOTO OyAyTh ()OPMYBaTH HOPMU He
TiJIbKY 3€MeJIbHOTO, a i iHITIOr0 3aKOHOJaBCTBA Y KpaiHu.

Katouosi ciosa: 3eMesbHI CIIopH, 3eMJIi peKpeariitHoro
TIpU3HAUEHHsA, PeKpeallisd, 3eMsi OIA TypusMy, TypHC-
TUYHi 30HU, BUKOPUCTAHHSA 3€MeJIb.

Summary

Shulga M. V. Legal aspects of the use of recreational
lands for tourism. — Article.

The article is devoted to a comprehensive analysis
of the legal aspects of the use of recreational lands
for tourism and the formation of scientifically based
proposals for the improvement of relevant legal
prescriptions related to the legal regime of these lands.
Preservation of a favorable natural environment and
rational use of natural resources to meet the recreation
needs of current and future generations is the highest
priority of the Strategy for sustainable socio-economic
development of the state for the near term. Attention is
focused on the lack of a single criterion for distinguishing
land plots used for the organization of public recreation,
tourism and sports events as part of recreational lands.
In addition, a significant part of the lands included in
this category of lands serves the needs of the tourism
industry. Particular attention is paid to the issue of the
use of recreational land plots specifically for tourism.
The inconsistency of the legislator leaves a number of
questions unanswered, especially when it comes to land
plots that should be used specifically for tourism.

A conclusion was made about the need to determine
the ratio of recreational lands as a separate category of
lands of Ukraine and lands for tourism, since it turns out
that land and resource support for the implementation of
tourist activities and tourism, including, concerns not
only recreational lands. It is appropriate to consolidate
the special status of lands that can and should be used for
the organization of tourist activities. Such lands, taking
into account all factual circumstances, can be part of most
categories of lands of Ukraine. Having a special purpose,
they must be subject to a complex legal regime, the basis
of which will be the norms of not only land, but also other
legislation of Ukraine.

Key words: land disputes, recreational lands,
recreation, lands for tourism, tourist areas, land use.
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Kuiecvicozo incmumymy inmesexmyaibHoi 81aCHOCMI Ma Npasa
Hauionaavrnozo ¥Yuieepcumemy «Odecvka wopuduyina axademis»

BIIJIUB KYPCY EKOHOMIYHOTI'0 PO3BUTKY B IIOCTPAJSIHCBEUX NEPJKABAX
HA CHHEITU®IKY ITOBY 10BU MOJIEJIEM HETAPH®HOT'O PET'Y IFOBAHH 1
3OBHIIITHBOI TOPT'IBJII B HUX (HA IIPUKJIAII KASAXCTAHY, Y3BEKHCTAHY TA JIUTBH)

Herapudue perynoBaHHsA € HEBiJ € MHOI0 CKJIAI0-
BOIO 30BHIITHLOI TOPTiBJIi GiNBIIOCTI Aep:KaB B CBiTi.
3asHavyaemo, 1[0 B 3B’A3KY 3 IpoliecaMu iHTerpaiii
JepsxaB ab0 BUXOAY Jep:KaB 31 CKIagy MUTHUX 00’ €I
HaHb, NPOCTEKYEThCH TEHAEHIIA A0 (HOpMyBaHHS
IIOHAMMeHIIIe I’ AT I'PYII IePiKaB 32 0COO0JUBOCTIMMU
3IifiICHEHHS 3aXOAiB HeTapu(HOT0 peryJI0BaHHSA
3EIl: mocrpansaHceki nmep:kaBu (Ykpaina, Kasax-
craH, ¥Ysbexucran, MoamoBa Ta imImmi), me sHAUHUM
BILTMB HA 30BHIINTHIO TOPTiBJII0 3AiHCHIOETHCS 3 OOKY
nep:xasu; gep:kaBu-uwienu €C gk mutHOro Coiosy
(JIntBa, JlarBig, EcToHig), B AKOMY IOpSZ 3 HAaIio-
HAJbHUM MUTHUM 3aKOHOZABCTBOM IIMX AEP:KaB Ii€
Mutuuit Kogexe €C ax yHiQiKoBaHUI TOKYMEHT;
Cnonyueni Illtatu AMepuku, Ae AilOTh CHeIiaJbHL
3aX0qu HeTapu(HOTO peryJioBaHHS, BU3HAUEHi
B ITOJATKOBOMY 3aKOHOJABCTBI Kpainm; kpainu Asii
(Kurait, Anonisa), HerapudHiil TOJITHI AKUX IPHU-
TaMaHHI HAIiOHAJILHI 0c00MMBOCTI; BenrukoOpuTamis
ta Kpainu Bputancbkoi CmiBapy:KHOCTI, me mpoiiec
3IificHeHHS HeTapU(PHOTrO PeryIi0BaHHSA 3a3HAB 3MiH,
y 3B’s13KY 3 BuxoqoM Besnnkoi Bpuranii 3i ckiagy €C
gk mutHOTo Colosy. K mpaBuio, mpeaMeToM AOCJi-
IKeHb HAYKOBI[IB B rayy3i 30BHIIITHbOEKOHOMiuHOI
IiIBHOCTI € crenupika HeTapu(PHOTO PeTyI0BaHH
3Ell B okpemux nep:kaBax. Cepeq HagBHUX HAYKO-
BUX JOCJTif;KeHb MPAKTHYHO HeMae KOMILJIEKCHUX
JOCTiMMKeHDb IMOA0 OCOOJMBOCTEN (DYHKIIIOHYBaHHS
MexXaHidMy HeTapu(PHOro peryiioBaHHA B KOMKHIH
3 BHUITIEHaBeJIeHUX Ipyn Aep:kas. IIpumyckaemo, 1o
TaKi JOCTiIKeHHS CHPUATHMYTh DPO3YMIHHIO HAy-
KOBIIMU Ta BITUM3HAHUM B3aKOHOJABIEM IILJIAXIB
MOXKJIMBOI MOjAepHizamii MexaHisMy HeTapugpHOTO
peryiioBanua SEIl B YKpaiHi, BpaxoBy0Un mpoIecu
ii eBpoinTerparrii Ta riobasisaiii B cBiTOBi# TOPTiBIIi.

IIuranus ocoOnuBoCcTell 3AiNICHEHHS 3aXOXiB
HeTapu(HOTO PeryJaoBaHHA B YKpaiHmi Ta mocTpa-
IAHCBPKUX JAep:KaBax AOCTIMKYEThCA B Mpaldx fK
yKpaiHChKUX, TaK i 3apy0i:KHMX BUEHUX, B0KpEMa,

© 0. B. Boiiko, 2022

C. L. lenucenka (11010 MiXKHAPOJHO- IPABOBUX CTaH-
JTapTiB CIPOINEHHS i rapMoHisamii MUTHMX mpoIle-
Iyp), A. O. T'ypu (111010 0COOIHUBOCTEN PETYIIOBAHHS
30BHIIMHBOI TOpriBmi B YKpaini), M.A. Cyixeime-
HoBa (1010 poai MuTwoi ciay:x6u Kazaxcrany B mpo-
meci HeTapu(HOTO PEeryJaloBaHHS B YMOBAaX PUHKY),
0. T. Menbuuka (100 gocsigy JIuTsu B ympaBrinHL
MuTHEMY pusukamu), A. @. Pacysaesa (1ozmo cyuac-
HUX pedopM B Y30ekucrani) Ta B 0araTbox iHIIUX
mparax [1;2]. Binpmiicts mOpiBHANBHO-IIPABOBUX
TOCTi;KeHb 00 HeTapu(pHOTO PeryaioBaHHA IPH-
CBSAYEHO IOPIBHAHHIO MEXaHi3MiB 31ifiCHeHHS HeTa-
pudHoro peryaoBanua B €C ta Ykpaini [3; 4].

BpaxoByioun (akT icHyBaHHS BHINEHABEIEHUX
TPYI Jep:KaB, 10 MAlOTh MEeBHY crmenudiky 3amirc-
HEHHS 3aXO0[iB HeTapu(pHOTO pPeryJaioBaHHA, KOH-
CTATyEMO, 1[0 HeTapu@He PeryJIioBaHHI 30BHIIITHBOI
TOPTiBJIi B CBiTi 3[iHCHIOETHCSA 38 TAKUMU MOJIEJIAMU:
IIOCTPAAAHCHKOIO, EBPOMEHCHKOI0, aMepUKAHCHKOIO,
aHIIifChbKO0I0, KOMOiHOBaHO0, TOIIO.

VkpaiHa ycmagkyBaja IOCTPAASHCHKY MOZENIH
3IificHeHHS MHUTHOI CIIpaBu 3a AKOW, B ii mepsic-
HOMY BHUTIJISAMAI, 3aCTOCYBaHHSA 3aX0[iB HeTapupHOTO
peryioBaHHS He mepexdauaiocs, Kpim Toro B YPCP
He 0YJIO cIleriarisoBaHOI0 MUTHOTO 3aKOHOJABCTBA,
OCKiJIbKY ep:KaBHe PeryTI0BaHHS TOPTiBJIi 3a pajsaH-
ChbKUX UaciB silicHOBaIoCcs 3 1ieHTPY. [lomibHa cuty-
amia micaa posmagzy CPCP Oyna xapakTepHOIO IJIs
BCiX KONMIIHIX col03HEX pecuyOaik. Opui mocrpa-
IOSHCBHKI Jep:raBy o0paiu Kypc Ha inTerpariio go €C
Ak MuTHOT0 COI03y Ta B MOJANBIIIOMY iHTEIPYBAJIUCS
no mporo (Jlurea, JlarBig, Ecromis), immi oOpanu
s inTerpamnii COT Ta imrerpysasuca fo miei opra-
Hisarii, a 3rozoM B3sJu Kypc Ha inTerpariio go €C
ax mutHOoro Corosy (Yxpaima, MommoBa, I'pysis),
rpeti inTerpysanucsa g0 EAEC abo mepebyBaoTh Ha
mLIaxy go Taxoi inrerparnii (Pecyoamika Kasaxcras,
Kupruscran, Ysbexucran). Ilpu mpoMy, B KOKHil
3 TIOCTPaAAHCHKUX KpaiH 30epiraoTbesa HAiOHAIbHL
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ocobmBocTi 3xificHeHHA MuTHOI mosituku. I1i oco-
0uBOCTI OOYMOBJIIOIOTBCS KOJOM KpaiH 3 SKUMHU
3IIiMICHIOETHCS 30BHIINHS TOPTiBJA, 0COOJMBOCTIMU
IUIIJIOMATHYHNAX 3HOCHMH MijK KpaiHaMu Ta CTAHOM
€KOHOMiKH B HUX.

Hocmimxyoun 0co0JIMBOCTI MHUTHUX CHCTEM
MOCTPAASHCHKUX JEP:KaB, IO iHTerpyBajJuca [0
o0’epnannsa €AEC, KoHcTaTyemo, 110 B MUTHI# cuc-
remi KasaxcTany paggHCBLKMN NPUHIIAN <«PYUHOTO
VIPaBIiHHA» 30BHIITHLOIO TOPTiBJIEI0 36eperkeHo,
ajle 3aMiCTb ypSy TaKe YIPaBIiHHS 30iHCHIOETHCA
HAagHAIIIOHAABLHUM oOpramoM — €BpoasiifickKoio
Kowmiciero. Bpaxosyoun 1eii ¢paxt, Kazaxcran dax-
TUYHO T030aBJIEHO CBOT'O MHTHOTO CYBEpEHIiTeTy.
IIs obcTaBUHA CYIEPEUNTH MOJOKEHHAM, IO AiI0Th
3 1994 poxy B mexxax I'ATT. Bigmosigmo mo cr.l
Yrogu 'ATT(1994), unenam COT He m03BOJIAETHCA
B/KMBATH JUCKPUMIHAIIHHUX 3aX0JiB 3 O0KY OJHOTO
yjieHa CTOCOBHOTO iHIIIOTO UJeHA, BPaXOBYHOUHN
ix#i TOpromi momiTHMKM, BRJIOUAOUX 3000B’SI3aHHS
mozxo immopTy ToBapiB [5]. Jep:kaBa 3acTOCOBYE
3ax0fy HeTapu(hHOIO PeryJiBaHHA B Mexax Mur-
mHoro Corosy. BpaxoByrouu mosno:xenusa ct.46 oro-
Bopy «IIpo €BpoasilicbKuii eKOHOMIUHHI COI03» Bif
29 tpaBua 2014 pory (zani- orosip), myHKT: 4 Ta
37 Ilporoxosy mpo 3axomu HeTAPU(HOTO PETryJIio-
BaHHSA om0 Tpetix Kpaiu (Jomatox Ne 7 mo oro-
BOpY) Ta pimenus Kojerii €8pasificbKoi ekomoMiunOol
Kowmicii Bix 21 xBiTHA 2015 pory Ne 30 «IIpo 3axomm
Herapuduoro perymioBanaa B EAEC» KoucraTyemo,
mo B €AEC BCTaHOBIIOIOTHCA €AWHI 3aXOAM HETAa-
Pu(pHOTO PeryaIOBaHHA, IO 3aCTOCOBYIOTHCA HE [0
BCiX TOBapiB, a [JId IMEBHOTO MePeNiKy ToBapiB [6;7;
8]. Paszom 3 TuM, B Me:kax €EAEC He 3acTOCOBYETHCA
KBOTYBaHHA AK HeTapu(HUil 3axis, HaATOMiCTh HaJa-
€ThCSA IIepeBara iHIIUM 3axofaM agMiHiCTPATHBHOTO
xXapakTepy Ta JinmensyBauuio. OcobauBicTio 3mific-
HeHHA HeTapuHux 3axoxiB MwutHoio Ciy:k0010
Kasaxcrany € BpaxyBauua [omatkiB mo [oroBopy
mpo 0coOMMBOCTI BBE3eHHA—BUBE3EHHA OKPEMUX
rpyn ToBapiB (MiHepaJbHOI CHPOBWHH, PiAKiCHUX
TBAapWH, KYJbTYPHUX ITiHHOCTEH, HeOE3IMeUHNX Bif-
XO[iB, TOIIO). 3acToCyBaHHA Takux [lopAmkis mepe-
MillleHHA Yepe3 MUTHUH KOPAOH OKDPEMUX TPyl
ToBapiB xapakTepHo 1A Bcix umeHiB EAEC. B €C
ax Mutaomy Corosi icHyroTh mogi0Hi, ase 6imbr yao-
CKOHAJIEHI BUMOTH IO IIEPEMIilleHHA OKPeMHUX TPYII
TOBapPiB, III0 IIOXOATH 3 TPETiX KpaiH Ta gie Kiaacudi-
Kairis rosapis (auri. Goods classification) [9].

Bepyuu 10 yBaru npakTuky, 1o cKJajgacs B cepi
TOPriBJi B CBiTi IM0OM0 MEpeMiIeHHsA TOBapiB, pooiT
i mocayr, B 3akomogaBcTBi €AEC, 3acrocoByeThCsA
€IUHUN TePMiH — «BLIBHHI PyX IPOAYKIIii», mmpoTe
il TPOAYKIliel0 PO3yMilOTh Jiuille ToBapu. Pasom
3 TUM, BiTbHUI PyX MPOAYKIIil B Me:Kax IIboro 00’ -
HaHHS Iepenbavae JOTPUMaHHS JepP:KaBaMu, 110 BXO-
IATh IO HOTO IPUHIUIY eKBiBaJeHTHOCTi. B 3aKo-
HOJABCTBI 00’€THAHHSA CYTHICTH I[LOTO HPUHIUIY

HE POBKPUTO, ajie (PaKTUYHO AOTPUMAHHA TaKOIO
TIPUHIIUAIY Tepeadauac mepeBipKy AKOCTi IPORYyKILii
Ha BignoBigHicTh TexHiUHMM periiaMeHTaM, B OCHOBY
SKOI ITOKJIaZIeHO pamaHChbKi migxoxu. IIpomec 3acTo-
CyBaHHSA IPUHITAIY eKBiBaseHTHOCTI B Meskax CAEC
CJIILIT PO3rIANaTH AK CTATUYHUN, OCKIJIBKHU BiH Mae
MicIle JIAIIle B MeKaX BUINE3a3HAUYEHOro 00’ e THAHHS
Ta He XapaKTepHUH A CBiTOBOI NMpaKTuUKM 3filic-
HEHHA TOpriBii, 00 BiH CymepeuuTh HPUHITUIIAM,
3aKpinjeHuM B TeKcTi I'eHepanbHOI yrogu 3 Tapudin
iropriBmi 1947 poxy, 3i sminamu Bix 1994 poxy. KoH-
CTaTyeEMO, IO MPUHIUAT €KBiBaJIEHTHOCTi, 32 CBOEIO
CYTTIO, € OHOBJIEHOIO BEPCi€I0 CHCTEMU PATHCHKOTO
TeXHIUHOT'0 peryJioBaHHA TOPTiBii. Bramkaemo, 110
ToprisesbHA moJaiTuka B Mexxax CAEC e macrigysan-
HAM PaAAHCHKOI MOJEJIi TOPriBIi 3 BUKOPUCTAHHAM
3acaj IJIAHOBOI €KOHOMiKM, a 3MiHM B TOPTiBeJbHIN
TOJIiTUII 3MiMCHIOIOTHCA IIEPEBAMKHO 3a PillleHHIMU
HaJHAI[i0HAJBHOTO OPraHy B MeKax o0’ eJHaHHA 0e3
BpPaxyBaHHS CBiTOBOI NPaKTWUKH, IO CKJAJAETHCS
B chepi TOpPTiBIIi.

IlMomo TopriBensHoi momitTuru, To B EAEC cmo-
crepiraeTbes mporec yHiikamii mpasa, 3 3ampo-
BaJKEeHHAM HODM, ITI0 He XapaKTepHi AJII CUCTeMH
cBiTOBOI Ta €BpomeichKOi TopriBai, TOOTO, (hak-
TUYHO Bif0yBaeThCsA CTBOPEHHA clemu@iunoi cuc-
TeMH IIPaBOBUX HOPM Y c(epi Toprisii, 110 Ipru3BoO-
IUTHh 10 M030aBJIeHHS Aep:KaB-ujeHiB 00 eJHAHHI,
sokxpema Kaszaxcrany, iXHiX METHUX CyBepeHiTeTiB.
Hampugraan, srigao 3i 3amMiHaMu i ZOIOBHEHHSIMU,
BHeceHUMH 7o Pimenns €Bpasificbkoi ekoHOMiuHOI
Kowmicii «IIpo 3axonu HeTapu(HOTO PETryIIOBAHHS»
Bixg 21 xBiTHA 2015 pory Ne 30 B 2021 porri, rimensii
Ha ekcmopT Ta (ab6o) iMmopT, 3aKa0UeHHS (103BiabHL
ITOKYMEHTHY) Ha BBe3eHH i (a60) BUBE3eHHSA TOBAPiB,
iHITT MOKYMEHTH, 110 BUAAHI 0 MOMEHTY HabpaHHI
cuy M PilmeHHSAM BigmoBiZHUMY OpraHaMu gep-
xaB-wieniB €AEC, 3 Mmerolo peanisamii saxopis
HeTapu(HOTO PeryaiBaHHA, I0 HAOYTTA UYMHHOCTL
nuM PimeHHAM € AifiCHUME IO 3aKiHUEHHS CTPOKY
ixmpoi fii [10]. B umHHMX HOPMATHBHMX AaKTax
€AEC ne HaBe[ieHO IIIAXiB MOJepHisaIlii mpoiecy
3ilicHeHHA HeTapu(pHOI MOJITUKY, a TAKOXK MOJep-
HisaIil MexaHi3My IPaBOBOTO PeryJIOBAaHHA 3[ilicC-
HeHHs HeTapu(HUX 3ax0fiB. 3 iHIIOro 60Ky, uepes
MOEJHAHHA MeXaHi3My JiIeH3yBaHHS Ta JO3BiJIb-
HOI cHCTeMH 3AifiCHeHO cIpo0y 3am03WUYeHHS €BPO-
MMeHChbKOTO JOCBiLy HeTapu()HOrO PeryJIoBaHHI
roprieiai. Tak, B €C ogHOUACHO AilOTh EKCIIOPTHI
JIineH3sii Ta eKCIOPTHI 103BOJIH, & TAKOMK 3aCTOCOBY-
I0Th €KCIIOPTHI J03BOJM AK THUMYACOBUN 3aXWCHUM
3axim y pasi KPUTHUYHOI cHTyaIlil IIOA0 KUTTEBO
BaskauBux ToBapiB [11, c¢. 50-51]. BpaxoBymoumn
BUINle3a3HAUEHE, BBAKAEMO, IO IIOIPU CTBOPEHHS
crenu(pivyHOl cHcTeMU HeTapu()HOTO PeryJoBaHHI
B EAEC, unenom axoro € Kazaxcran, 34iliCHIOIOTHCS
cupobu 3amosuueHHA gocBigy €C, ane Taki cupodu
€ MiHiMaJbHUMU.
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Hocnimxyoun MoAeab HETaApU(PHOTO PpETYJIIo-
BaHHS 30BHIIIIHBOI TOPriBai B Pecmy0uimi Yabexuc-
TaH AK IOCTPAAHCHKY Ta TaKy, IIT0 OPi€HTOBaHA Ha
irTerparmiro no CAEC, koHCcTaTyeMO hakT BigcyTHOCTI
PYYHOT'O yIpaBAiHHA B cepi B0BHIITHBOI TOPTiBII,
IO CBiTYUTH MPO CIpoOM Iepexoxy Iiei Kpainm 1o
IpOTpecuBHOI HeTapu(HOI MOJITUKY, IONPU 3aKpi-
IUIEHHS 3aKOHOAABIIEM IIOJIOXKEHHS IIPO iHTerpariio
kpainu g0 cxiaagy €AEC. KaiouoBumu ocobamBoc-
TSAMU i€l MOJesIi HeTapu(HOI0 PeryJIIOBaHHSA € TaKi:

— omHOYacHe (pyHKIioHyBaHHA MiHicTepcTBa
iEBecTHIIiY Ta 30BHIIIHLOI TOPTiBJi Ta MiHicTepcTBa
eKOHOMiKH, I0 3[ifICHIOITSL peryJaoBaHHA ¥ chepi
30BHIITHBOI TOPTIBIIi;

— KJIIOUOBOI0O MeTOI0 B Iporeci pedopMyBaHHS
HeTapu(HOI MOTITHKY € PO3POoOKa MiaX0AiB [0 moI0-
JaHHA 0ap’epiB B TOPriBJIi Ta IPOIEAYPHUX IIepe-
IITKO/;

— cmenupiuauM 6ap’epoM B TOPriBIi BBaXKa-
eTheA yac (Ys0eKmCTaH 3amMO3WUUB €BPONEHCHLKUIM
OiIXin; momo Kiaacugikailii 6ap’epis B Toprisii, Tak,
yac po3rIAfacTheA AK 0ap’ep B TOPTiBIi, 30KpeMa,
B HiMeIbKi#l HeTapudHili momitui);

— 3ampoBaMKeHO cucTeMy «CauHe BiKHO»,
3 METOI TPUCKOPEHHS IIPOIecy 3HiACHEHHS eKC-
MOPTHO-IMIIOPTHUX OIllepaliif, pasoM 3 TUM Bpaxo-
BaHO gocBix PpaHMii 111010 ITOCTYIIOBOTO IIEPEXOY A0
eJIEKTPOHHOI TOPTIiBIIi;

— 3ampoBaIKEHO IIPOIEC CTBOPEHHSA €JIEKTPO-
HHEUX 0a3 Ha MUTHHII;

— B eJeKTPOHHOMY BUIJIALI CTBOPEHO IIepeJiK
JOKYMEHTiB, HeoOXiHMNX AJIA IPOXOMKEHHS Pi3HUX
BU[IiB KOHTPOJIIO IPOAYKIIii (omi0HMit mepetik ToKy-
MEHTiB HaABHMH B YKpAiHi Ta HU3II €BPOIEHCHKUX
KpaiH, Oro BHKOPHCTAHHS HA IIPAKTHUIL 3HAYHO
CIIPOINY€E IIPOIeC HATAHHSA IIOCEPEIHUIBKUX IOCIYT
B MUTHi cepi);

— BIiMCHIOETHCA MOJEPHI3aIisa JTileH3yBaAHHS K
HeTapu(HOTOo 3aX01y, CKOPOUEHO KiJIbKiCTh JimeHsii
s SEIl-mianpuemcTs;

3 MeToI0 OIiHKY BIIIMBY HOPMATUBHUX aKTiB Ha
JOCJIiIKeHHS IIPO30POCTi 3AiiICHEHHS IIPOIeCy HeTa-
pu(dHOro perysiioBaHHA, Ha HaIlOHAJIHLHOMY PiBHI
Iie cmerianisoBaunii enexTporunit mopraa COBAS.
Ypamom VY30eKuCTaHy aHATI3YIOThCA MOMKJINBI
HACJTiTKM 3ampOBAKEeHHS IIeBHUX BUMOT, T03BiJb-
HUX IPOIENYyp, HOBUX BUIIB JIileH3i# B cepi 3xitic-
HeHHSA 30BHINTHBOI TOPTiBJIi.

3asHaymMo, IO B IPOIECi CIPOIIeHHS MUTHUX
mpouenyp B Ya0exucrani IIpesumentoMm 3aTBep-
mxeno «Konmemniro 3 peopMyBaHHA MAUTHOTO aIMi-
HiCTpyBaHHA Ta MiABUIIEHHA e()eKTUBHOCTI JiAIbHO-
cti oprauis [lep:xaBuoi MutHoi Coy:x6u Peciy0mikm
Ysoexucran Ha 2020-2023 porwm». 3 MeTOW peauri-
3arii ii mosjoxeHsb, Po3pobIeHO JOPOKHIO KapTy Ta
BUBHAUEHO OKpeMi eTamu peanisaiii Takoi Kommemmii
[12]. Ceper mepeiky mpiopuTeTiB IILOTO JOKYMEHTY,
CJIiZ 3BEPHYTHU yBary Ha TaKi: Iojasbllle yIOCKOHA-

JIEHHS HOPMATHUBHO-IIPABOBOI 0asu B MUTHIiH cdepi,
3a0e3IeueHHA TPO30POCTi Ta eheKTUBHOCTI QYHKITI-
OHYBaHHS MUTHHUX OpraHiB, uepes 3aIpOBaI:KeHHSI
nu(POBUX TEXHOJOTI Ta IU(PPOBOI EKOHOMIKH,
CIIPOIIIeHHA TIIPOoIlecy HeTapu(HOTO peryJroBaHHA.
Koucraryemo, 1110 B ¥Y36eKuCTaHi Ipoliec CIpoIeHH s
MUTHHUX TIPOLEAYP 3AiHCHIOEThCA IILIAXOM PO3POOKY
mporpam pe)opMyBaHHSA MUTHOL CHCTEMU B IePIKaBi,
a TaKoJK uepes aHaJIi3 HagBHOTO 3apy0isKHOTO0 JOCBiLY
B cepi HeTapupHOTO PETYNIOBAHHSA, 3 BPAXyBAHHAM
TIpY I[bOMY HAIliOHAJIHHOI MUTHOI IIPAKTHUKM B cepi
HeTapu(pHOTO peryIioBaHHS 30BHIIIHBOI TOPTiBJI.

Amamisyioun cTaH PO3BUTKY MUTHOI IIOJITUKY Ta
MUTHOI CIIPaBM B MOCTPAASHCHKUX Jep:KaBaX, KOH-
CTATYEMO, IO HANOLIBIN AUHAMIUHMM € DPO3BUTOK
MHUTHHUX CHCTEM IIOCTPaJAHChKMX KPaiH, II[0 iHTerpy-
Basucs 1o €C, ocKiJbKY B IUX KpaiHax Ji€ posraiy-
JKeHa cHCTeMa HOPMATWBHO-IIPABOBUX aKTiB 3 MUT-
HUX TMHATaHb. 3aKOHOJABIEM TaKOXK BPaXOBYIOTHCSI
MpaKTuKa, 110 CKJajacAd y MUTHI# chepi Ta sMiHUI
B TOBapoobiry. OcHOBOIO CTabiIbHOCTI METHOTO IIpaBa
€C ¢ icmyBaHHA €JWHOTO MUTHOTO 3aKOHOJABCTBA
IJ1A BCix KpaiH-uieHiB mporo Coiosy. Ilig uac sacTo-
CyBaHHS HeTapu(hHUX 3aXOJiB J0 TOBApiB, III0 IIOXO-
IOATH 3 TPeTiX KpaiH, MOKYTb BUHUKATHA BUMAJKU
BiixmjaeHHs Bif goTpuMaHHsd efnHUX IpaBua Cowosy
B c(epi sailicHeHHA HeTapu(dHOI MOTITUKH, ajle TaKi
BUNAAKK € OJWHWYHUMM B MHUTHi# mpaxtumi €C.
AKTHBHO 3acToCOBYIOThCA pimenusa Cyny €C 3 Mut-
HUX IUTaHb K CAMOCTiliHe J:KepeJio IpaBa. 3acTocy-
BaHHA IpelefleHTHOI MIPaKTUKU He XapaKTepHe IJd
iHIIUX TPYI IepKasB.

Iliguac 3gificHeHHA HeTapU(PHOI MOIiTHKY B JINTBL
BaJKJIMBY POJIb BiIirpaloTh HIPOIECH YIPaBJIiHHSI
pusHMKaMu Ta 3a0e3leueHHsI MUTHOI Oe3leKu B Jep-
skaBi. MUTHA IOTiTKA POBTIALAETHCS AK HEBi eMHA
CKJIA[OBAa MIPOIIeCY YIpaBIiHHa KopgoHamu. IloxioHo
Io Ys0exucrany, B JINTBi po3pobadi0ThCI KOHIIEIii
pedopMyBaHHA MHUTHOI CHUCTEMHU, & TAKOXK peasisy-
I0THCA MIPOTPAMU i IPOEKTH YAOCKOHAJEHHA MUTHUX
IpOITenyp, B ToMy uuci B criBmparti 3 €C. g Jlursu
XapaKTepHUU PO3BUTOK MUTHOI CHCTEMH, CIIPAMOBA-
HU# Ha BIOCKOHAJNEHHSI MUTHHUX IIPOIEAYP, aBTOMA-
TH3AIIilo IPOIeciB Ha MUTHUII. BAOCKOHAIEHHI MUT-
HUX IPOIEAYP 3AiHCHIOETHCS Yepes CIIiBIIPaIi0 MiK
JIursoto Ta €C ta JlutBu 3 TperiMu Kpainamu. Taxk,
Ha BiIMiHY Bifi iHIINX PO3TAAHYTUX B MeXKaX I[bOTO
TOCJiIKeHHS IIOCTPAAAHCHKUX IePKaB, B KpaiHi gie
CHCTeMa YIPaBIiHHA PU3NKAMHU, IO € HeBil €eMHOIO
CKJIaZIOBOIO 3MiACHEHHS IMPOTHUAil MUTHUM IIPaBOIIO-
pymernaam. Ha Bigminy Big YKpainu, ne [ie mpuH-
IO BHOIPKOBOCTI IOJ0 MUTHUX PU3HUKiB, B JIMTBi
ra immux Kpainax €C yCminrHo noeJHAHO MPUHITAIN
KOMILJIEKCHOCTI Ta BUOiIpKOBOCTI Iif uac 3ilicHeHHS
MUTHOTO KOHTPOJ. IIpwHIMI KOMILJIEKCHOCTL
mepenbdavae mepPeBipKy Ha MpeIMeT BUABJICHHSI PU3H-
KiB JIaHITIOTa IIOCTAYaHHSA, a TPUHIUI BUOipKOBOCTL
MepeBipKY OKPEMUX TOBapiB.
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IIpukapnamcvruil PUOULHUIL BiCHUK

B JIuTBi BOpOBaA:KeHO iHCTHUTYT YIOBHOBAaiKe-
HOT'0 €KOHOMIYHOTO oIlepaTopa Ta MOJAePHi30BaHO
CHCTEMY JilleH3YBAHHSI MUTHO-OPOKEPChKOI AifAib-
HOCTi. P0O3BUTOK iHCTUTYTYy YIOBHOBa:KEHOTO €KO-
HOMiuHOrOo omepatopa (mani-YEQO) sgaificHoeThCA
Ha 3acafax 00 €KTHBHOIO YIOCKOHAJEHHS CHCTEMMU
CIIPOITIEHDb IS CY0 €KTiB roCIOJapIOBaHHSI, 3a0X0-
YeHHA MiAIPHEMHUILKUX CTPYKTYP A0 OLEP:KAHHSI
IIBOTO CTATYCy Ta HOTro IpomaryBaHHA y OisHec-ce-
pezosumi [13, c. 8].

Hocnimxyoun CyTHiCTD HeTapu(HOTO pery-
JIIOBAaHHS 3a IIOCTPAJIHCHKOI MOJesi B3AiCHeHHS
TOPTiBJi [OXOAWMO BMCHOBKY, II0 HeTapudHi
00MeKeHHS B MOCTPAAIHCHKUX KpaiHax MaioTh €KO-
momiuny (Kasaxcran ta inmri gep:xasu-uienu EAEC)
ab0 eKOHOMiKo-TpaBoBy mpupony (¥YsOekucTam;
JIuTsa Ta immmi nocrpaganchki Kpainu-unenu €C).

3ampomoHOBaHO ABTOPChKe BU3HAUEHHS IOHATTS
«HeTapu(He peryaoBaHHA» IJd IIOCTPALIHCHKOI
MOJeJIi 3iiCHeHH A 30BHIIITHBO1 TOPTiBIIi, BiAIIOBiHO
0 AKOT0, HeTapu(pHe peryaoBaHHI — Ie — IeBHI
BUMOTHU 3[ilicHeHHA HeTapu(PHOI MOJITUKY Yy chepi
30BHIITHLOI TOPTiBJIi, IITO 3aCTOCOBYIOTHCA IO TOBA-
piB (¥Y3bexucran), mponykimii (Kasaxcran ta immri
nep:xapu-unenu €AEC), ToBapiB, mocayr Ta inBec-
tuili#i (JIuTBa Ta iHII MOCTPagIHCHKI KpaiHu-umeHn
€C), mo moTpamIATs, Ha MUTHI TepuTopii KpaiH,
uyn efuHi MUTHI TepuTopii Coro3iB Ta BUPOOIAIOTHCA
HaI[iOHAJILHUMK BUPOOHMKAMM, UM B KpaiHax-uie-
Hax €AEC, un B Kkpainax-uisenax €C, um B TperTix
KpaiHax.

BpaxoByioun Kypc eKOHOMIUHOTO PO3BUTKY
Ta cuenu(piky BAiACHEHHS HeTapU(pPHOI IMOJITHKHN
B KOXKHIN 3 JOCHiMKEHUX Aep:KaB AK IIOCTPalIdH-
ChbKMX, BBa)KA€MO 3a [OLiJIbHE HAJATH aBTOP-
ChbKe BU3HAUEHHS IOHATTIO «HeTapu(pHi 3aX0mu»
IJIs TocTpajgsaHChbKMX Kpain. Herapudpui 3axomum
B IIOCTPAASHCHKUX KpaiHax — Ile — KOMILJIEKC eKOHO-
miunux (Kasaxcram ra inmi gep:xasu-unienu EAEC)
abo exoHOMiKoO-TpaBoBUX (¥Y30ekucran; JlutBa Ta
immmi mocTpazaHchbKi Kpainu-unenu €C) saxonis, 1o
3aCTOCOBYIOThCS YpSAAaMHU X Aep:kaB (Y 30eKucTaH;
JIutea Tta immi mocTpajdmchKi Kpainu-umenu €C)
ta corosamu: EAEC, €C uepes ixui magmamioHaanHL
Oprauu, 3 KiHIeBOIO MeTOI0 3am00iraHHsA IIOPYIIIEHHIO
Ta HAJEKHOT0 3aXUCTy K iHTEpeciB COI03iB Jep:KaB
TaK i inTepecis HamioHaabHOTO BUpobHuKa (Y 30eKuc-
raH; JIuTBa Ta iHII moOCTpaiAgHCHKI KpaiHU-uJeHU
€C), mo 3miiicHIOE CBOIO TOCIOAAPCHKY MiAIbHICTH
Ha TEePUTOPii IUX Aep:KaB, Tak i Jep:KaBHUX MUTHHUX
iHTepeciB KOXKHOI ITOCTPaAAHCHKOI Aep:KaBH, 3 KiH-
IIeBOI0 METOI0 JOCATHEHHS eKOHOMIiuHOTO 0Jaroro-
JIy4uus IAX Tep:KaB, UM COI03iB.

Hamaemo aBTOpPCHKUMII IIE€peiK O3HAK MOJENi
HETapu(HOTO PETYJIIOBAaHHSA B MOCTPALIHCHKUX JEp-
JKaBax:

— Ie — KOMILIEKC eKOHOMiuHMX ab0 eKOHOMi-
KO-IIPABOBUX B3aXO0MiB, AKi 3ampoBal:KyIOThCA 3a

pimennam Ypany, IlpesunenTta abo HagHAIiOHATE-
HUX OpPraHiB, BPaXOBYIOUM HAIliOHAJbHY IPAKTHUKY,
III0 CKJIajacd y cdepi 30BHIIMHBLOI TOPriBii, IpaK-
TUKY B c(epi TOPriBii B corosax Jep:KaB Ta CBITOBY
MPaKTUKY B cepi 30BHINIHBLOI TOPTiBJIi.

— 1Ii 3axoau, CIPAMOBaHI Ha 3aXWCT iHTEpeciB
HaI[iOHAJBHOTO BUPOOHUKA, UM €KOHOMiKO-MHUTHUX
inrepeciB CorosiB mep:kaB, abo TOro i iHIIOTO OLHO-
YacHO;

— HadABHIiCTH TPaHC(HOPMOBAHOTO MeXaHiZ3My
PYYHOTO VIpaBIiHHA B rajysi sfilficHeHHA 30BHIIII-
HbOI TopriBai (Kpainu-umenu EAEC) abo moBHa Bif-
MOBA BiJl 3aCTOCYBaHHA TAKOTO MeXaHi3MYy;

— (pakTHMUYHA BiICYTHICTH AEP/KABHOTO MHUTHOTO
cyBepeHiTeTy B Iporeci 3pmificHeHHA HeTapu(pHOI
mosiTuku (kpainu-wienu CAEC) uu #ioro HasBHICTH
(Vsbexucran; JluTsa Ta iHIi mocTpagdHCHKI Kpai-
au-unenu €C).

BucuoBkH

B cBiTi HagBHA TeHHeHIiA OO0 (OpMyBaHHA
IITOHAMMEHIIIe II’ ATH I'PYI JepsKaB 3a 0COOTMBOCTAME
3IificHeHHsA 3aXOfAiB HeTapu(pHOTO pPeryJBaHHI
3E/: mocrpanmauchki mep:kaBu (Ykpaina, Kasax-
ctaH, Ysbexucran, MoagoBa Ta iHImi), e 3HAUHMI
BILIMB Ha 30BHIIIIHIO TOPTiBJIO 3iiCHIOETECA 3 OOKY
nmep:xasu; gep:xasu-wienn €C gk mutHOro Coro3y
(JIntBa, JlaTeig, Ectonid), B AKoMy mopsaz 3 HaIlio-
HAJIbHUM MUTHHUM 3aKOHOJABCTBOM ITUX JEP:KaB Ji€
Murauii Kogexc €C ax yHiikoBaHWI TOKYMEHT;
Coonyueni Illtatu AMepuru, Ie IilOTh CIeIlialdbHi
3axX0MM HeTapu(hHOTrO0 peryJaoBaHHA, BHU3HAUeHi
B ITOJATKOBOMY 3aKOHOJABCTBI Kpainm; Kpainu Asii
(Kurait, fAnonia), merapuuiit momituni AKux mpu-
TaMaHHI HallioHaJIbHI 0c00ImBOCTi; BetukobpuTranisa
ta Kpainm Bpurancbkoi CuiBapy:KHOCTI, Je mpoIlec
3milficHeHHA HeTapu(PHOTO peryIloBaHHSA 3a3HAB 3MiH,
y 3B’ 3Ky 3 BuxonoM Benukoi Bpurawnii i ckaagy €C
ax mutHOro Corasy.

3ampomnoHOBaHO aBTOPChKE BUBHAUEHHS IMOHATTS
«HeTapuHe pETYJIIOBAHHA» [IJIA MOCTPAAIHCHKOI
MOJeJIi 3ificCHeHHA 30BHIITHBOI TOPTiBJIi, BiITOBIIHO
0 AKOT0, HeTapu()He PeryJioBaHHSI — Ie — IIeBHi
BUMOTHY 3[ilicHeHHA HeTapu(HOI MOJITUKU Yy chepi
30BHIITHBOI TOPTiBJIi, IIT0 3aCTOCOBYIOTLCA OO TOBA-
piB (Vsberkucranm), mpoaykmii (Kasaxcram Ta immi
nepxasu-unenu €AEC), ToBapiB, mocayr Ta inBec-
runiit (JIurea Ta immTi mocTpagaHCHKI KpaiHU-uIeHN
€C), 1o moTPamIAIOTh Ha MHUTHI TepuTopil KpaiH,
un equHi MUTHI TepuTopii CorosiB Ta BUPOBIAIOTHCS
HaI[iOHAJLHUMHK BUPOOHMKAMM, UM B KpaiHax-uie-
Hax €AEC, un B kpainax-unenax €C, um B Tperix
KpaiHax.

3ampomnoHOBaHO aBTOPChKE BUBHAUEHHS IMOHATTS
«HeTapu(Hi 3axoAm», 3rigHO 3 AKUM, HeTapudHi
3aX0JI¥ B OCTPANAHCHKUX KpaiHaxX — Ile — KOMILIEKC
exonomiunmx (Kasaxcran Ta inmi gep:xaBu-uIeHH
€AEC) abo exoHoMiKo-mpaBoBuX (¥Y30eKuCTaH;
JlurBa Ta iHmi mocTpamaHCHKI Kpainum-unenu €C)
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3aXO0fiB, IO 3aCTOCOBYIOTHCA YPALAMHU ITUX AEPIKAB
(Ys0exucran; JluTBa Ta iHII mOCTpamgAHCHKI Kpa-
iam-unenu €C) ta corosamu: €AEC, €C uepes ixmi
HagHAIIIOHAJILHI Opranu, 3 KiHIIeBOI MeTOI 3a1mobi-
TaHHA MOPYIIEHHIO Ta HAJEKHOTO 3aXUCTy AK iHTe-
peciB cor03iB Jep:KaB Tak i iHTepeciB HAIIOHAJIBLHOI'O
BupoOHMKa (Y30exucran; JIuTBa Ta inimi mocTpagsaH-
coki kpaimu-uienu €C), 170 3MifiCHIOE CBOIO T'OCIIO-
JapChbKy AiAJbHICTH HA TEPUTOpPil IIUX Jiep:KaB, TaK
i Iep:KaBHUX MUTHUX iHTepeciB KOKHOI IMOCTPa aH-
CBKOI JIep:KaBu, 3 KiHIIEBOIO METOIO JOCATHEHHSA €KO-
HOMiUHOTO 61aTOMOIyUUs UX JePKaB, U1 COI03iB.

HagaHno aBTOpPCHKMIA IepesiKk 03HAK MOZEJi HeTa-
Pu(QHOTO PEryJaioBaHHS B IIOCTPAIAHCBKUX AepiKa-
BaX, a caMe,:

— Ie — KOMILIEKC eKOHOMiuHuMX ab0 eKOHOMi-
KO-IIPABOBUX B3aXO0MiB, AKi 3ampoBaI:KyIOThCA 3a
pimenuam Ypazny, IIpesugenTta abo HagHAIliOHAIb-
HUX OpPraHiB, BPaXOBYIOUM HAIliOHAJbHY IIPAKTHUKY,
0 CKJasacd y c¢epi 30BHIITHBOI TOPriBii, IMpak-
TUKY B cdepi TOpriBii B coi03ax Jep:KaB Ta CBITOBY
MPaKTUKY B cepi 30BHINIIHBOI TOPTiBIi.

— Ii 3axomu, CIPAMOBaHI Ha 3aXMCT iHTepeciB
HaI[iOHAJIBLHOTO BHPOOHUKA, UM €KOHOMiKO-MUTHUX
inTepeciB CoiosiB mep:kaB, abo TOTo i iHIIOTO OLHO-
YacHO;

— HaABHICTb TPaHC(HOPMOBAHOI'O MEXaHi3MY pyuU-
HOT'O YIPaBJiHHA B Tajy3i 3mifiCHeHHA 30BHIITHBLOI
ropriBii (kpainu-uienun €AEC) abo moBHa BimMoBa
Bifl 3acTOCYBaHHA TaKoro Mexauismy (¥Y30eKucTaH;
JIuTsa Ta immi nocrpaganchki Kpainu-unenu €C);

— (parTHMYHA BiICYTHICTH IEPKABHOTO MHTHOIO
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au-ujaenu €C).
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AHoTanis

Boiiko O. B. Bnaus Kypcy €KOHOMI4HOTO PO3BHUTKY
B TOCTPAAJHCHKUX dep:kaBax Ha crmenu(piky mooyToBH
MofieJieil HeTapuU(PHOTO DPEryJIIOBaHHA 30BHIIIHBOI TOP-
riBai B Hux (Ha mpukaani Kasaxcrany, ¥30exucrany Ta
Jluteu) — Crarrs.

Y cTaTTi MpoBEfEeHO aHAJI3 JOCTiPKeHh HAYKOBIIIB B
raaysi 30BHIIIHbOEKOHOMIUHOI [isMbHOCTI IOZO HeTa-
pudHoi morituru. Hagano knacudikaiiito rpym gep:ras 3a
0COOIMBOCTAMY 3IifICHEHHS 3aXO[iB HeTapu()HOTO pery-
moBanHa SEIl. PosrisuyTo ocobauBocTi Mopesne# Hera-
pudHOro perymoBaHHA B IOCTPALAHCHKUX [IepiKaBax,
110 06pasiu Kype Ha interpariio 1o €C ax murHoro Coosy
Ta B MOJAJBIIOMY iHTErpyBanuca 10 HbOTO (HA TPUKJIATI
JIureu), o inrerpysajnucsa no €AEC abo mepebyBaroTh
Ha MLIAXy A0 Takoi imrterparii (Pecmy6aika Kasaxcraw,
Y3bexucran). 3’ sICOBAHO, IO B KOMKHI 3 TOCTPAAAHCEKUAX
KpaiH 30epiraloThbcs HaIiOHAJAbHI 0COOJMBOCTI B3milic-
HEHHS MUTHOI MOJITHKHU, BUSHAUEHO UYNHHUKHU, IO 00Y-
MOBJIIOIOTh HAfBHICTH TaKMX ocoOJmBocTell. Busnaueno,
1110 HeTapu(He PeryaoBaHHa TOPTiBJi B MOCTPaAAHCHKIX
KpaiHax Mae pisHy IpuUpOAy, B 3aJ€KHOCTI Bij 00paHOTO
KYpCy eKOHOMiuHOTO pPO3BUTKY. JlocmimkeHo mMexaHism
3pitficHenHd HeTapuduoi mosituku B Mmesxkax CAEC. ocui-
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JI’KeHO Ta MPOaHaJi30BaHO KJUOBI JOKYMEHTH, II[0 pPer-
JIAMEHTYIOTh IPOIleC 3MifiCHeHHA HeTapu(HOI MOJITUKY B
€AEC. ocmimxeHo Ta IpoaHali30BaHO OCHOBHI O3HAKHU
MexaHismy Herapuduoro peryaioBanua B CAEC, Yabexuc-
raHi. Bussneno B €AEC spificHenHs cnpob 3amo3nyeHHs
noceiny €C miomo s3milicHeHHA HeTApU(HOI MOMITHKH.
Busnaueno ocobauBoCTi Momeni B3milicHEHHS HeTapud-
HOI MOJIITHKY B Y30eKHCTaHI, IIOIPK JeKJIapyBaHHA I[i€I0
Iep:xkaBoio moituky Beryny 1o EAEC. BusaBieHo 3ajiex-
HicTh MiK pe(opMyBaHHAM IPOIECY 3[AifICHEHHA HeTa-
pudHOI moaiTHKY Ta pe)OpMyBaHHAM MHUTHOI CHCTEMHU B
Ysoexucrami. [ocmimxeHo MexaHisM 3milicHEHHS HeTa-
pudnoi mosituky B Mexkax €C (Ha mpukiaani Jiutsm). 3’ -
COBAHO POJIb iHCTUTYTY YIIOBHOBAYKEHOTO eKOHOMiUHOTO
omeparopa B Ipolleci 3aificHeHHA HeTapu(PHOI HOJiTHKU
B JIuTBi aK B mep:xasi-uneni €C. 3’sgcoBano ocobamBoCTi
BUABJIEHHA MUTHUX puaukKiB B JIuTi Ak Kpaini-umeni €C.
Hapamo aBTOpChbKi BUBHAUEHHS IIOHATH «HeTapu(He pery-
JIIOBAHHA» Ta «HeTapU(Hi 3aX0AU» IJIA MOCTPALAHCHKOL
Mojesi saificHeHHA 30BHiIHBOI TopriBai. Hamgano aBTop-
CHbKUI TTepeJiK 03HAK MOJeNi HeTapu(HOTO PeryTioBaHH
B TOCTPAJAHCHKUX Jep:KaBaX, 3 BPaxXyBaHHAM Kypcy
IXHBOT'0 EKOHOMIUHOTO PO3BUTKY .

Knawuosi cro6a: moctpagAHChKa MOJENb HETApU(HOTO
peryJoBaHHA, HeTapudHi 3aX0a¥, 0O3HAKU MOJeJIi HeTa-
pudGHOro pPery/aoBaHHA B IMOCTPAASHCHKUX [epIKaBax,
MUTHUY cyBepeHiTeT

Summary

Boiko O. V. The influence of the course of economic
development in post-Soviet states on the specifics of
building models of non-tariff regulation of foreign trade
in them (on the example of Kazakhstan, Uzbekistan and
Lithuania) — Article.

The article analyzes the research of scientists in
the field of foreign economic activity on non-tariff
policy. The classification of groups of states according
to the peculiarities of the implementation of measures

for non-tariff regulation of foreign economic activity
is provided. The peculiarities of models of non-tariff
regulation in post-Soviet states that have chosen a
course for integration into the EU as a customs union
and subsequently integrated into it (on the example of
Lithuania), which have integrated into the EAEU or are
on the way to such integration (Republic of Kazakhstan,
Uzbekistan) are considered. It was found out that in each
of the post-Soviet countries the national peculiarities of
the implementation of customs policy are preserved, the
factors determining the presence of such features are
determined. It is determined that non-tariff regulation
of trade in post-Soviet countries has a different
nature, depending on the chosen course of economic
development. The mechanism of implementation of
non-tariff policy within the EAEU is Attempts to
borrow the EU's experience in implementing non-
tariff policies have been identified in the EAEU. The
peculiarities of the model of implementation of non-
tariff policy in Uzbekistan are determined, despite the
declaration by this state of the policy of joining the
EAEU. The relationship between reforming the process
of implementing non-tariff policy and reforming the
customs system in Uzbekistan has been revealed. The
mechanism of implementation of non-tariff policy within
the EU (on the example of Lithuania) is investigated.
The role of the Institution of the Authorized Economic
Operator in the process of implementing non-tariff
policy in Lithuania as an EU member state has been
clarified. The author's definitions of the concepts of
"non-tariff regulation” and "non-tariff measures” for
the post-Soviet model of foreign trade are provided.
The author's list of features of the model of non-tariff
regulation in post-Soviet states is provided, considering
the course of their economic development.

Key words: the post-Soviet model of non-tariff
regulation, non-tariff measures, features of the model
of non-tariff regulation in post-Soviet states, customs
sovereignty
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3ATAJILHUN OB’EKT AJIMIHICTPATUBHUX TPABOIIOPYIIIEHD
Y COEPI IHTEJIERTY AJIbHOI BACHOCTI

Ba:x,mBoo 3aII0pyKOI0 IpaBUILHOI KBai(hikamii
aIMiHiCTpaTMBHUX IIPaBOIOPYyIIeHb y cdepi iHTe-
JIEKTYaJIbHOI BJIACHOCTI € HaJIe;KHe BCTAHOBJIEHHS 1X
o0’ekTa. ¥ cBOEMY PO3yMiHHI 00’eKTa agmimicTpa-
TUBHOT'O IIPABOIOPYIIEHHSA BiTUM3HAHI IIPaBHUKU
BUXOJSATH 3 TOTO, IO KOXKHE KOHKPeTHe agMiHicTpa-
THUBHE IIPABOIOPYUIEHHS CTAHOBUTH HEOEINEKY A
CYCHLIPHUX BITHOCMH Ta UYWHUTH AECTPYKTUBHUMN
BIINB Ha iX (YHKI[iOHyBaHHS. 3Bificu BUeHUMHU
POOUTHLCA MPUHITUIIOBUI BUCHOBOK IIPO T€, 110 00’ €K-
TOM aJMiHiCTPATHBHOTO IIPABOIOPYIIEHHS 3aBKAN
BHUCTYIAIOTh CYCITLIbHI BITHOCHHU.

Yrim, gk miaxom cayinzo 3ayBakye A.B. I'ypixiii,
JaJIeKO He BCi CyCITiIbHI BiTHOCMHY 3]aTHI BUCTYIIATH
00’€KTOM TIpaBOMOPYINeHHI. Af:Ke 0araTo BiJHOCHH
V CYCIILJIBCTBI B3araJii He peryJlThCA IPABOM, TOMXK
HeraTMBHMY BIINB HA HUX He IIiJJdArae IpaBOBiil
OILIiHIII Ta He MOKe TATHYTH 3a c000I0 BH3HAUCHUX
IOPUAVMYHUX HACHiJKiB, 30KpeMa, aJMiHicTpaTUBHOL
BigmoBizamnpHOCTi [1, ¢. 112].

Kpim Toro, BapTo 3BaKaTH, IO V BEJUUYESHOMY
MacuBi TpaBOBUX BigHOCWH (TOOTO, CYCIiTBHUX
BiHOCMH, YperyJbOBaHMX IIPABOM) JIHINE IIeBHA
YaCTHHA OXOPOHAIOTHCA CAHKIIAMHU aIMiHiCTPATHB-
HO-TIeTIKTHUX HOPM Ta 3a0e3meuyioThca 3acobaMu
agMiHicTpaTHBHOI BimmoBimaibHOCTi. Perra mpago-
BUX BiTHOCHH — a00 0XOPOHSIOTHCI CAHKIIIIMU HOPM
iHIIKX Taxysel mpasa (KpUMiHAIBHOTO, TUBIILHOTO,
TOCIIOJJaPCHKOTO TOII0), 00, B CUJIY CBOEI MaI03HAY-
HOCTIi, B3araJji He IiAIagaTh i IPAaBOBY OXOPOHY.
3anogigHHA IUM BifHOCHHAM IIKOM He BBAKAETHCA
aIMiHICTPAaTHBHUM IIPABOIIOPYIINEHHAM, TOXK BOHH
“3a BU3HAUEHHAM” He 3JaTHi OyTH 00’€KTOM TaKOTO
MOPYIIIeHHS.

[IuTamHsa BcTaHOBIEHHS 00°€KTa, a TAKOXK IIpe-
MeTa (dK CKJIAZOBOI 00’c¢KTa) amMiHicTpaTMBHUX
IIPaBOIOPYINEHb Iif 4Yac ix KBaidixaiii posrsd-
JAOThCSI Y HAYKOBUX IPaIfAX IPOBITHMX YKpAiH-
corux BueHux: B.B. Asep’amoBa, A.I. Bepiaua,
I0.II. Buraka, I.II. Tomocmiuemra, T.O. Typ-
xig, IL.B. [ixrieBcsroro, P.A. Kammoxuoro,
M.B. Kosang, T.0. Koxomoens, B.K. Konnakosa,
A.T. Komsiora, O.B. Kyssmenko, O.I. Ocramnenka,
I.B. Ilpumauenka, C.I'. Cremenka ta im. Ilpax-
THYHO BCi HAYKOBIIL CY4YacCHOCTI HAIOJATAIOTH Ha
TOMY, II0 00’€KTOM aAMiHiCTPATHBHOTO IIPABOIOPY-
IIeHHA MOXKYTh BUCTYIIATH JIMIE CYCIiJbHI BimHO-

© 0. 0. I'epacumenko, 2022

CMHU, PerJiaMeHTOBAaHi IIPaBOM Ta 3aXWUIMeHi amMi-
HICTPATUBHUMHU CAHKIIAMU 3 METOI0 3a0e3IeueHHs
HOPMAJBHOTO (DYHKIIIOHYBaHHA IOPAJKY YIIpaB-
JiHHS, 3aXHCTy BJACHOCTi, IpaB i cBOOOA TrpoMma-
nau [1, c. 82; 3, ¢. 227; 4, ¢. 11-117; 5, ¢. 111-117;
6, c. 433, 434; 7, c. 167-119; 8, c. 16; 9, c. 285;
10, c.315; 11, ¢. 293, 294; 12, ¢. 13-17; 13, c. 92-99;
14, c. 25-27; 15, c. 186-192; 16, c. 189-190].

Y cyuacHi# amgMiHicTpaTHBHO-IIPABOBiH JriTepa-
Typi HAK6iIBIIOrO IOMWPEeHHA HA0yB miAXifd, 3TiTHO
3 AKMM HAYKOBa XapaKTepHUCTHKA 00’eKTa OyIb-
SAKOT0 aJMiHICTPATHBHOTO IIPABOMOPYIINEHHS IIPO-
BaJUThCA HA TPHOX PISHUX PiBHAX: Ha 3araJbHO-CO-
IiaJTbHOMY PiBHi, Ha rajy3eBOMY PiBHi, a TaKOXK Ha
piBHI KOHKpETHUX cycHiabHUX BigHOCHH [17, . 218].
et migxig I'pyHTYETHCA HA TOMY, IIT0 KOKHE OKpeMe
IPABONOPYINEHHA, MOCATAOYM HA  KOHKDPETHi
CYCIiJIbHI BiTHOCMHY, YNHUTHh HETATUBHUY BILIUB HA
BipmoBizHi ramysi exoHoMiku abo cepu CyCIiabHOTO
JKHATTS, a Yepe3 HUX — i Ha BCIO CUCTEMY CYCILIbHUX
BiTHOCWH, OXOPOHIOBAaHMX aJMiHiCTPaTHUBHMM IIpa-
BoM [18, c. 109-112; 19, c. 39-40].

Y pamMKax 3a3HAU€HOI'0 IiIXOAY IPU IPOBEIEHHL
aHaJIi3y CKJAAiB afMiHiCTPATUBHUX IIPABOIOPYIIEHD
(30KpemMa, IPABOIMOPYINEHL Y chepi iHTeIeKTyassb-
HOI BJIACHOCTI), K IPABUJIO, PO3PiBHAIOTH TPU BUAU
00’€KTiB mOCATAaHHA: 3arajJbHWUI, POJOBUI i Oe3mo-
cepenHiii. 3HAUHO piAIe y me#l cUCTeMHO-JIOTiUHMHi
JIQHIIIOXKOK BKJIIOUAETHCS NONATKOBUM, YEeTBEPTHUI
eIeMeHT — BUAOBHH O00’€KT aAMiHICTPATHBHOTO
npaBonopyirerHda. He Bigrumaooum MOMKJIMBOCTI
moxibHol iHK.II0311, 3ayBasKMMO, III0 BOHA CTAHOBUTH
TepeBasKHO TEOPeTUUHUI iHTepec Ta HaOyBae Ipak-
TAYHOTO 3HAYEHHA JWIIE B OKPEMHUX BHIIAJKaX,
moB’sA3aHUX 3 KBarti(ixamieio agMiHiCTpPaTHBHUX
MIPaBOIOPYIIEHb, AKi MOCATal0Th HA OKPEMi Iigcuce-
reMu (iHCTUTYTH) CYCIiIbHMX BiJHOCHH. 3 TOUKU
30py BUDIiIlleHHA 3aBIAHb HAIIOTO JOCJiIKeHHS,
TaKU# KPOK OAauMThCA HEZOI[IIbHUM, TOM HaJaJIi
BJAMOCS IO POBTIAAY KIacuUHOI (TPhOX-eIeMEeHTHOI)
cucteMu 00’ €KTa aAMiHICTPATUBHUX IPABOIOPYIIEHD
B cpepi iHTEIEKTYaIbHOI BJIACHOCTI.

XapakTepusyouy IepIINH eJeMeHT IIi€i cuc-
reMu (3araJbHUE 00’€KT afMiHiCTPATHMBHOTO MPABO-
TMOPYIIIEHHA) IPAKTUYHO BCi raayseBi OCTiTHUKUN
CXOIATHCA HA TOMY, IT[0 BiH OXOILIIOE IIEBHUH YBECH
MAacHUB IIPABOBiTHOCWH, OXOPOHIOBAHMX CAHKIIiSIMU
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aIMiHiCTPaTHBHO-IENIKTHIX HOPM. ¥YTiM, SK IIOKa-
3ye aHaJi3 HAYKOBMX IIpallb 3 MUTAHb BiAIOBizaIb-
HOCTi 3a agMiHicTpaTWBHI IPaBONOPYIIeHHA B cepi
iHTeJIeKTyaJabHOI BIACHOCTI, cepe] iX aBTOPiB HEMae
a0COJIIOTHOI €THOCTI B pO3YyMiHHi 00CATY i MEXK TAKOTO0
macuBy. Tax, mampuxiaag, A.B. Xpigoukin mporo-
HY€ PO3YMIiTH i 3aTaJbHUM 00’ €KTOM agMiHicTpa-
TUBHUX IIPABOIOPYIIeHb B c(epi iHTeNeKTya bHOL
BJIACHOCTi CYCIIiJIbHI BiTHOCUHH, SKi OXOPOHAIOTHCA
KYnAIl Ta axuM yHACJIiZIOK IPaBOIOPYIIEHHS 3aB-
JTAETHCA CYCIILIbHA MTKO/a a00 CTBOPIOETHCA 3aTrpo3a
ii samomigmma [20, c. 306]. Ha aymky I.C. Kpas-
YyeHKa, 00’€KTOM aMiHiCTpATHBHUX IPABOIOPYIIIEHE
y cdepi iHTeIeKTyaabHOI BJIACHOCTI €: “BeA cucTeMa
CYCHLIBHUX BiTHOCHH, AKi OXOPOHSIE 3aK0HOJABCTBO
Ipo agMiHicTpaTuBHI mpaBomopymenusa [21, ¢c. 107]”.
I B3araji oKpeMuii IOTJIAN HA KATEropito 3arajJbHOTO
00’eKTa agMiHiCTpATUBHUX IIPABOMOPYIIEHD y chepi
inTenexTyanbHOI BracHocTi gemouctpye O.M. T'ostos-
KoBa. JlocmigHuIla 3amepeuye KOHIIEIITi 0 3aTaIbHOTO
00’eKTa K TaKOro, HATOJOIIYIOUH, IO CYKYIHICTh
CYCHIJIBHUX BiTHOCWH, OXOPOHIOBAHWUX aaMiHicTpa-
TUBHAM 3aKOHOM, BHCTYIIae 00’€KTOM agMiHicTpa-
THBHO-IIPABOBOI OXOPOHHU, AKUHA He TOTOXKHUI 06’ K-
TOBi mpaBomopyIienus [22, c. 70].

Y mamomy 3B’S3KY BApTO 3ayBAMKUTHU TaKe. 3aK0-
HOJABCTBO YKpaiHM IIPO BiAMOBiJaNbHICTH 3a amMmi-
HiCTpaTWBHI IIPaBOIOPYINEHHA CKJIAJAETHCI 3 IIi01
HU3KY 3aKoHomaBuux akTiB: KYoAIl, MK Vkpaiuu,
a TaKOXK JeCATKiB rajayseBuX 3aK0HiB. TaKMM UYMHOM,
KYnAIIl oxoponse, xou i HaiibinbIIy, IPOTE JIMIIIE
OKDPEMY YaCTKY 3arajJbHOT'0 MACHBY CYCIIJIbHUX Bij-
HOCHH. BigmoBigHO, AKII0 BUXOAUTH 3 TPALUIITHOTO
VABJIEHHA IPO 3arajbHUN 00’€KT MPABOIOPYIIEHHA,
K IPO YCIO CYKYIHICTh BiTHOCWH, OXOPOHIOBAHWX
aIMiHiCTPaTHBHO-IENIKTHIM IIPaBOM, TO HaBeIeHUH
Bute migxig A.B. Xpigoukina HaBpsax uu MOXKe BBa-
JKaTHCd ILIKOM OOIpyHTOBaHMM. AmKe, SK 3ayBa-
xKye A.B. Hedemona: “unnnuit KYnAII — e gamexo
He €IMHUN aKT BiTUM3HIHOT'O 3aKOHOAABCTBA, TKUI
PeryJoe TUTaHHA aAMiHicTpaTUBHOI BiAIOBiZa bHO-
cTi Ta 3a0e31euye 0XOPOHY CYCIiIbHUX BiJHOCHH Bif
IPOTUIIPABHUX MOCATaHb, TOMY 32 JKOTHUX YMOB aHi
BiH, aHi mepexdaveHi HUM CaHKIIi He MOKYTh BU3HA-
yaTh MeXi 3arajbHOro 00’€KTa aAMiHiCTPATHBHOIO
mpocTynky [23, ¢. 75, 76]”.

Taxuii BUCHOBOK BBAyKAEMO THM OiJIbII CIIpaBe-
JUBUM, IO BiAIOBigaJbHICTHL 3a agMiHiCTpPaTHBHI
[IPaBOIIOPYIIEHHA B c(epi iHTeIeKTyadbHOI BJIAaCHO-
CTi BCTAHOBJIIOETHCA IBOMA Pi3HMMU Koxu(hiKoBa-
aumu akTamu: KYoAIL i MK Vkpaiau. 3 oraany Ha
Ie, BUBHAUATH Me:Ki 3aTaIbHOr0 00’ €KTa JaHOoi Tpynn
IIPABOIIOPYIIEeHb, CIUPAIOYNCH TIIHKY HA OTWH 3 HUX
(KVuAIl) Ta irmopyroun inmwuii (MK Vxpainu) -
03Haua€ HEBUIIPABJAHO 3BY/KYBaTH MO0 peabHUM
o0car i amicr.

Tak caM0 BaKKO IIOTONUTHCHL i3 IIO3UIIi€I0
O.M. TomoBxoBoi. Ha mam morism, aBTOpKa Mae

pariro, CTBEPAKYIOUH IO BCSI CYKYIHICTH CYCITiJIb-
HUX BifIHOCMH, OXODOHIOBaHWX aJMiHiCTpaTMBHUM
3aKOHOM, CTAHOBHTH 3arajbHUA O00’€KT aaMiHi-
CTpaTUBHO-IIPaBOBOi oxopoHu. IIpoTe, Ie 30BciM He
MIPOTHUPIUUTH ifel IIT0I0 3AATHOCTI yce Tiel K CYKyII-
HOCTi CYCIiJIbHMX BiTHOCHMH BHCTYIATH 3araJbHUM
00’€KTOM AaAMIiHICTPATHBHOTO IIPABOMIOPYIIEHHS.
CyuacHa Teopid afMiHicTPATHBHOTO IPaBa BUXOIUTH
3 TOTO, IIT0 AAMiHiCTpaTUBHA BiAMOBifANBHICTD ABJIAE
co0010 iHTerpaibHy CKJAQmOBY Ta, BOJHOYAC, IIPO-
Bimamit 3acib agMiHiCTPaTHBHO-IPABOBOI OXOPOHU
cycmisbHUX BigHOCHH [24, ¢. 157; 25, c. 84; 26, c. 15;
27,¢.17; 28, c. 147].

Byayun enemenTOoM cucTeMH aAMiHiCTpaTuB-
HO-TIPABOBOI OXOPOHU, agMiHiCTpaTWBHA BiIOBi-
TalbHiCTDL BUpimye ii reHepaibHe 3aBIaHHA — 3a0e3-
meueHHS O0eslMeKM CYCHLIbHMX BigHOCHH y cdepi
myOJivHOTO AamMiHiCTpyBaHHSA Ta iHIIKUX cdepax
Bil HETaTMBHOIO BILIMBY IPOTHUIPABHUX IIOCATAHbD.
Y cBolo uepry, BimmoBigHa cdepa (KOMILIEKC)
CYCIiIbHUX BiIHOCHMH INIpKM BYMHEHHi IIPaBOMOPY-
IIEHHA BHUCTYIAE OJHOYACHO i1 06’€KTOM TaKoro
BILIMBY (TOOTO, 3araibHMM 00’€KTOM agMiHicTpa-
THBHOTI'O MIPABOIOPYIIEHHs), i 06’€KTOM OXOPOHH Bi
HBOTO (TOOTO, 00’€KTOM aAMiHiCTPATHBHO-IPaBOBOI
OXOpOHM, SIKA 3OiMCHIOETHCA 3acobamMu agMiHicTpa-
TUBHOI BifITIOBifaIbHOCTI).

3 oruAny Ha BUKJIageHe, HanOiJIbI 00IPYHTOBA-
HOIO BBAKA€MO KOHIIEIIIIi10, 3TiTHO 3 IKOI0 3araJbHUN
00’eKT agMiHiCTpATUBHMUX IIPABOMOPYIIEHDL y cdepi
iHTeJIeKTyaJbHOI BIACHOCTI PO3IIIAAAETHCA HA HABHU-
oMy (3arajJbHO-COIIAaJbHOMY) PiBHI ysaraibHeHHS
Ta OXOILIIOE BCi CYCHiNbHI BiIHOCWHH, OXOPOHIO-
BaHi aAMiHiCTPATUBHO-IEIIKTHUM 3aKOHOZABCTBOM.
Y AKoCTi TOYHOTO HAYKOBOT'O BM3HAYEHHS TAHOIO
IMOHATTA MOXKEMO 3aIPOIOHYBATH TaKe: 3aralbHUI
00’eKT aMiHiCTPATUBHOTO IPABOMOPYIIIEHHS y cdepi
iHTeJIeKTyaJbHOI BJIACHOCTI — IIe BCA CYKYITHICTS ITpa-
BOBiZIHOCHH, KA 0XOPOHAETHCA aAMiHiCTPATUBHO-/Ie-
JIKTHUM IIPABOM i Ha AKY CIPSIMOBYEThCS HETaTUB-
HUI BILTUB KOHKPETHOTO ()aKTUYHOT'O TOCATAHH.
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AHnoranis

TI'epacumenxo O. O. 3araapHuii 00’€KT agMiHicTpa-
THBHUX IPABONOPYILIEHS Y cdepi iHTeIeKTya bpHOI Biac-
HocTi. — CTaTT4.

CraTTio IPUCBAYEHO PO3IMVIAAY HUTAHb 3araJbHOTO
o0’eKkTa aAMiHicTpaTMBHMX IIPABOIOPYINEHbL y cdepi
inTenexkTyanpHOi BiacHocTi. IIpoaHarmizoBaHo cyuacHi
HayYKOBi IOTJIAMM HAa TPUPOJY Ta CYTHICTD 00’ €KTa agMiHi-
CTPATUBHOTO MPABOIOPYIIEHHS, CHCTEMATU30BAHO HOTO
BUBHAUaNbHi 03HAKMU. IliZKpecjeHO DOJb NMPAaBUJIHLHOT'O
BU3HAUEHHA 00’€KTa aAMiHiCTPaTMBHOTO IPAaBOIOPY-
IIeHHA y cucTeMaTusanii agMiHicTpaTHBHO-AEIiKTHOTO
3aKOHO/JAaBCTBA Ta KBajdi(ikarii agmMiHicTpaTUBHUX IIpa-
BOIIOPYIIEHb. APIyMEHTOBAHO TOUKY 30DPY IPO AOIiJb-
HicTh BUBUEHHA 00’€KTa aAMiHiCTPATHBHOTO IIPABOIIO-
DYIIeHHSA HA TPHOX PIBHAX: B3arajbHO-COIiaJbHOMY,
rajxyseBoMy Ta (GakKTHUHOMY (Ha PiBHI KOHKDPETHOTO
TPaBOTIOPYIIIEHHA AK OpuAMYHOTO (akrTy). Posxpuro
0c00JIMBOCTI TPHOXEJEMEHTHOI Ta YOTUPHOX-EJIeMEHTHOI
KJacudikaiiii 060’eKTa agMiHICTPATHBHOTO IPABOIOPY-
meHHd. AKIIEHTOBAHO YBaTy Ha BaKJUBOCTI I'DYHTOBHOTO
JNOCTiPKeHHS 3araJbHO-COI[iaJbHOTO acmeKTy 00’eKTa
aIMiHICTPaTUBHUX IIPaBOIOPYIIEHb Y cepi iHTeNIeKTy-
anpHOI BaacHocti. Ha migcrasi aHamisy HayKOBHUX Ipallb
3 IMUTaHb BiAMOBiZaJIbHOCTI 3a aAMiHicTpaTWBHI IpaBo-
IOpyIIeHHA B cepi iHTeJIeKTyanbHOI BJIACHOCTI KOH-
CTATOBAHO BiJCYTHICTh €IMHOTO PO3YMiHHA MeXK 00’ eKTa
TaKUX MPaBOMOpyIeHsb. [loBegeHo, 1110 3araabHui 00’ KT
aIMiHICTpPaTUBHUX IIPaBOIOPYIIEeHb y cepi iHTeneK-
TyaJbHOI BJIACHOCTI PEIPe3eHTye YBECh MACUB CYCIiJb-
HUX BiTHOCHH, PeryJbOBaHUX IIPABOM Ta OXOPOHIOBAHUX
aIMiHiCTpPaTUBHO-AEJIKTHAM 3aKOHOZABCTBOM. Chopmy-
JIbOBAHO ABTOPChbKE BHU3HAUEHHS IMOHATTA “3arajJbHUi
00’€KT aaMiHiCTPATMBHOrO IIPABOIOPYIIEHHS y cdepi
inrenextyanbHOi BiaacHocTi”. Ilim ocTamuiM mpomoHy-
€ThCS PO3YMITH: 3araJbHY CHUCTEMY IPABOBIIHOCHUH, SKa
OXOPOHAETHCA aAMiHiCTPATUBHO-AEMIKTHUM IIPaBOM i Ha
AKY CIPAMOBYETbCA HETATUBHUI BILIMB KOHKDPETHOTO
(pbakTHUYHOTO OCATAHHA.

Kamwouosi ciosa: agMiHicTpaTHBHE MIPABOMOPYIINEHHS,
agMiHiCTpaTMBHA  BiANOBifaNbHICTH, iHTEJIEKTyaslbHA
BJIAaCHiCTh, KBamiikamis agMiHiCTPaTHBHMX IIPaBOIO-
DyIIeHb, CKJAJ aIMiHiCTPaTMBHOTO IIPABOMOPYIIEHH,
00’eKTMBHI O3HAKM aIMiHICTPATMBHOTO IIPABOIOPY-
IMeHHA, 00’ €KT aAMiHiCTPATHBHOTO MPOCTYIKY (IIpaBOIO-
PYIIIeHHS).
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IIpukapnamcvruil PUOULHUIL BiCHUK

Summary

Gerasimenko 0. 0. General object of administrative
offenses in the field of intellectual property. — Article.

The article revolves around the issues of the general
object of administrative offensesin thefield of intellectual
property. Modern scientific views on the nature and
the essence of the object of administrative offenses are
analyzed, and its defining features are systematized. The
roleof the correct definition of the object of administrative
offenses in the systematization of administrative-delict
legislation and qualification of administrative offenses
is emphasized. The point of view about the expediency
of studying the object of an administrative offense at
three levels: general social, branch and factual (at the
level of a specific offense as a legal fact) is argued. The
peculiarities of the three-element and four-element
classifications of the object of administrative offenses
are disclosed. Attention is focused on the importance of
a thorough study of the general social aspect of the object

of administrative offenses in the field of intellectual
property. Based on the analysis of scientific works on the
issues of responsibility for administrative offenses in the
field of intellectual property, it was established that there
is no unified understanding of its boundaries. It has been
proven that the general object of administrative offenses
in the field of intellectual property represents the entire
array of social relations regulated by law and protected by
administrative-delict legislation. The author's definition
of the concept of "general object of administrative offense
in the field of intellectual property” is formulated. The
latter is proposed to be understood as: the general system
of legal relations, which are protected by administrative-
delict legislation and are targeted by the negative impact
of a concrete offence.

Key words: administrative offense, administrative

responsibility, intellectual property, qualification
of administrative offenses, corpus delicti of an
administrative  offense, objective features of

administrative offense, object of administrative offense.
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O3HARU ATMIHICTPATUBHOTI'O ITPABOIIOPYIIEHHS
B COEPI SABE3IIEYEHHSA BESIIEKH JOPOKHBOT'O PYXY

ITocranoBka mpoOmemu. Haitmomupenimum
BHUZIOM IOPUAMYHOI BiIOBigaJbHOCTI € agMiHicTpa-
THBHA, IiICTABOIO AKOI € BUMHEHUN aJMiHiCTpaTHB-
HUE mpocTymoK. Jlocaif:keHHA BKA3aHOTO ABUINA
HEeMOKJInBe 0e3 3’ ICyBaHHA 03HAK IIPABONIOPYIIEHH.
OcobmuBuii iHTepec i3 MHOr0 TPUBOAY BUKJIMKAIOTH
pesyJabTaTd PO3BiIOK O0O3HAK aAMiHiCTPAaTHBHOI'O
IeniKTy B cdepi 3abesmeueHHa Oe3IEKHU JOPOKHLOT0
pyxy.

HaykoBo-TeOpeTHUHY OCHOBY aHAaJi3y amMiHi-
CTPATUBHOI'0 IPOCTYIKY Ta HOTO0 03HAK (DOPMYIOTH
Pe3yJIbTATH TOCHITHUIILKUX IOITYKiB TAKNX YUEHUX,
ax B.B. Asep’anos, B.M. Bessenxo, I0.II. Bursxk,
L.II. Tomocmiuvenxo, €.B. Ioxmiu, B.B. lomenxko,
T.0. Koaomoens, B.K. Kommaxos, O.B. Kyss-
menko, I.B. JIyuenko, O.I. Ocramenxo, M.I. Ilyp-
kaH, A.M. IlIkonuk. YKasani BueHi y Beaukiii mipi
3MiACHIOBAIM  JOCHLMKEHHA  aIMiHiCTPATHBHOTO
IPOCTYIKY Ta HOro 03HAK, BOZHOUAC O3HAKAM aMi-
HiCTPaATUBHOTO IIPABOIOPYILIEHHA B c(epi 3abestme-
yeHHA 0e3MeKH JOPOKHBOTO PYXY HUMH yBara Mai:xe
He mpupiagaacd. ToMmy gocigxyBana mpodieMaTuKa
€ IOILIBbHOI0, AKTYAJIbHOIO Ta CBOEUACHOIO.

Bukaang ocmoBHOro Mmatepiamy. Bigmosimmo mo
cr.9 KVnAIl, agmimicTpaTuBHHM IPaBOMOPYIIEH-
HAM (IPOCTYIKOM) BUSHAETHCA IPOTUIIPaBHA, BUHHA
(ymucua abo HeoOepe:kHa) Aid uu 0e3MiANBHICTE, AKA
mocsArae Ha 'pOMaChbKU OPAIOK, BIACHICTE, ITpaBa
i cBoOomM T'pOMafsSH, HAa BCTAHOBJIEHWH IMOPSIIOK
VIPaBIiHHA i 3a Ky 3aKOHOM IepegdaueHo agMiHi-
CTPATHUBHY BiMOBiaJbHICTD.

T. Ln1beHOK Mmifi TOHATTAM AaAMiHiCTPATMBHOIO
IIPABOIMIOPYIIEHHSA PO3YyMi€ BUMHEHHSA 000010 TisHb,
AK1 MicTATH 0BHAKM aAMiHICTPATUBHO KapaHUX IIPO-
CTYTKiB BigmoBimHo 10 mosoxens KYoAII[1, c. 516].

JI. MeniB 3asHauae, 1110 agMiHiCTPATUBHUN IIPO-
CTYIIOK y cgepi MOpYIIeHHS 3aKOHOZABCTBA IIPO
3aXMCT IIPAB CIOKUBAUIB — IIe CYCIILJIBHO IIKiInBa,
IPOTUIIPABHA, BUHHA [id UM 0e3JisabHIiCTEL mpalris-
HUKa TOPTiBJi, rPOMaAChKOT0 XapuyBaHHA i cdepu
IOCJYT, I'POMAagIHNHA, CY0’€KTa MiANPUEMHUIBKOL
JTisIbHOCTI (hisnuHOI 0cO0M UM Oy Ab-IKO0I iHIITOI Kies-
JaTHOI ocobu, 10 3/iliCHIOE iANBHICTh B il ciepi,
i mocsArae Ha IpaBa CIOKMBAYIB IIiJ uac peaJjisaiii
TOBApiB, BUKOHAHHA po0iT, HaJaHH IOCIYT, i 3a 1[0
3aK0HOJIABCTBOM IIepef0aueHa afMiHicTpaTuBHA Bif-
moBiganbHicTs [2, ¢. 303].

3 HaBeleHOTO MOJKHA JilTH IIOMEPeIHBOI0 BHUC-
HOBKY, ITI0 aAMiHicTpaTUBHE MIPABOIOPYIIEHHA BUeHL

© 0. II. T'puropuaxk, 2022

PO3KPUBAIOTEL Uepe3 Mpu3My ioro o3Hak. ToMy mas
#oro po3yMiHHA HeoOXigHMM BOAUaeThCA IOCJI-
IKEeHHA 03HAK aIMiHiCTPaTUBHOTO IPOCTYIIKY.

M. Oxepemrko sasHauae, IO afMiHicTpaTWBHE
IIPABOTIOPYIIeHH A MOBUHHO MiCTUTH TaKi XapaKTepu-
3yI0ui 03HAKY, K IIPOTUIPABHICTD, CYCIiILHA HE0e3-
ImeKa, BUHHICTH Ta KapaHicTs [3, c. 80].

AHasi3 TeOpeTHUYHNX,, 3aKOHOJABUMX TA MIPAKTHY-
HUX mxepena gas 3mory H. Boprauky ta C. €ciMmoBy
BUAIIUTY TaKi 0O3HAKW aIMiHICTPaTUBHUX IIPABOIIO-
pYIlleHb: JiAHHA, CyCIiJbHA HeOe3IeKa, IPOTUIIPAB-
HicTb, BUHHICTE, KapaHicTs [4, c. 147].

H. MaiiganeBuu BBaxKae, IO aAMiHicTpaTwBHE
IIPaBOTIOPYIIeHH, KPiM CKJIay, Ma€ XapaKTepuayBa-
THCSA MPUTAMAHHUMMU JIAIIE HOMY iHIUBiAyaJIbHUMUI
O3HAKaMM, cepel AKUX IPOTUIIPABHICTh, BUHHICTH
i cycminpHa HeGesmeunicTh (mkigmmeicTs). I[IpoTu-
IpaBHICTh fAK IIepIIOYeproBa O3HAKa Iependavac
BifiTTOBifiHE MiAHHSA, III0 MOXKe BUMHIOBATUCH ¥ (hopMi
nii abo OesmisnbHOCTI, 000B’SI3KOBO MAa€ IOPYIIY-
BaTH BCTAHOBJIEHI 3aKOHOM HOPMH, TOOTO BiAMOBiAHL
BiHOCHMHM, BperyaboBaHi HopMamu mpasa. OsHaka
BUHHOCTI € Ba)KJIMBUM €JIEMEHTOM aJMiHiCTpaTuB-
HOTO TIPABOIOPYINEHHA 3 IMO3UIlil BUSHAUEHHS IICHU-
XOJIOTiUYHOTO CTaBJIEHHA 0COOU 0 BUMHEHHS TOTO UK
inmoro BuAy mpaBomopyineHHsa. HagBHiCTH 03HAKH
cycIisbHOI HebesmeunocTi (MKixmuBocTi) € HeoOXia-
HOIO 71 3iiCHeHHA HAJIeKHOI KBasi(ikaiii Toro un
immioro misHHA. BigcyTHicTh ii MoMKe BKasyBaTu Ha
BiICyTHiCTE caMoro mpaBomopyIeHHs [5, c. 37].

Ilo o03HAK KOPYIIiAHOrO aaMiHiCTPATHMBHOI'O
IIpaBomoOpyIIeHHsa aBTop T. IabeHOK BiZHOCHUTHL
raki: 1) IigSHHA BUMHEHe YMMCHO, IPUUOMY YMU-
cen mae OyTu mpaMuii, KpiMm JisgHb, mependaue-
HUX CT. cT. 172-5, 172-6, 172-9 KYuAlIl, y axux
cy0’eKTHBHA CTOPOHA MPABOIOPYIIEHHSI MOXe OyTH
y BUTJIAAI HeoOepe:KHOCTi; 2) yMHCeNn XapaKTepu-
3ye cy0’€KTUBHY CTOPOHY BUMHEHOro misHHA. Haii-
OiJBII JOKJAAHO IOHATTA YMMCIY Ta HOTO BHJIIB
PO3TIyMaueHO B KPUMiHAJILHOMY 3aKOHOZABCTBI.
IIpore 3ajse:xHO Bifm BUAY BigNOBiZAJBHOCTI, fAKe
TATHe 3a c00010 KOPYIITifiHe TPaBONOPYINeHHA, YMU-
ceJl MOXKe MaTH CBOIO crenudiky i BigMinHI agmini-
CTPATUBHO-NIPABOBI 03HAKW; 3) BUMHEHHS IifHHI,
III0 MiCTUTBH O3HAKM Kopymilii. [igHHA 3 o3HAKaMu
KOpymIfii — me Taka Aig um 6e3qiAabHICTh, BifmIOBi-
IaJbHICTh 3a BUMHEHHS AKOI mepemdaueHa YUMHHUM
3aKOHOJABCTBOM. UMHHE aHTHKOPYIIlifiHEe 3aKOHO-
IaBCTBO, 3 YpaxXyBaHHAM IOHATTA Kopymiii, Ges-
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ImocepeHbO BCTAHOBJIIOE aAMiHiCTPATUBHY BiAIIOBi-
JAIbHICTD 38 BUMHEHHSA JiAHb 3 03HAKAMU KOPYIIIii;
4) BUMHEHHS KODPYIIifiHOTO AiAHHA CIeNiaJbHUM
cy0’ekToM — 0c00010, 3a3HAUEHOIO B CT. 4 3aKOHY
«IIpo Bacagm samobiramma i mpormamii Kopymiii
B YKpaini» Ne 3206—VI; 5) BunHeHHA OiTHHA, AKe
TATHE 3a c000I0 HACTAHHS aAMiHiCTPATHUBHOI BiAIOBI-
JTaJabHOCTI; 6) BUMHEHHS IIPaBOMOPYIIEHHS B 3aTaJb-
HOMY PO3YMiHHI € BUNHEHHSA [ifAHHSA, AKe IIOPYIIyeE
Oyab-aKy HOpMY IpaBa [6, c. 515].

JI. MeHniB 3a3Hauae, 1o 03HaKaMH1 aMiHiCTPATHB-
HUX TIPOCTYNKIB V c(epi 3aKOHOAABCTBA IIPO 3aXUCT
mpaB cmo:kmBauiB € Taki. Ilo-mepme, agmiHicTpa-
THBHI IPOCTYIIKH y cepi 3aKOHOJaBCTBA IIPO 3aXMUCT
IIpaB CIIOMKMBAYiB MOKYTh 3[ificHIOBaTHCA AK ¥ (hopMi
mii, Tak i 6esgignasHOCTi. ITo-Apyre, agmiHicTpaTUBHI
MPOCTYNKHU Y cepi 3aKOHOJABCTBA IIPO 3aXUCT IIpaB
CIIO}KMBAYiB € TPOTUNIpAaBHUMHU AidHHAMHU. [lo-TperTe,
aIMiHiCTPaTHBHI MPOCTYIKY Y c(hepi 3aKOHOIABCTBA
IIPO 3aXWCT IIPAB CIOKMBAYIB € CYCIiJIBbHO ITTKimIn-
BUMH TigHHAMU. CycHoiIbHA IIKiLINBICTD MOKeE IPO-
SBJIATHCA B HacHigAKax AiguHA. CTymiHb cycmijibHOL
IIKigIMBOCTI BaJIesKUTD BiJ HACTIIKIB TaKMX HeIpa-
BOMIipHUX [il i ABJIAETHCA KPUTEPiEM BiIMeKyBaHHA
IPOCTYIKiB Bix 3mounHiB. Ilo-ueTBepTe, agMiHicTpa-
THBHI IPOCTYIIKH y cepi 3aKOHOJaBCTBA IIPO 3aXUCT
IpaB CIOKMBAUIB € BUHHUMHU TiAHHAMU. [lependa-
yeri B KYTAII agmiHicTpaTuBHI IPOCTYNIKY Xapak-
TEePUBYIThCA THUM, III0 MOXKYTh 3[iliCHIOBATHCA fAK
y ¢opmi ymmeny, tak i Heobepe:xuocti. Ilo-m’aTe,
aJMiHiCTpaTUBHUN MPOCTYIOK y cepi moOpyiieHHA
3aKO0HOZIABCTBA IIPO 3aXMCT IIpaB CIIOKUBAUIB € Kap-
HUM JiSHHAM, TOMY 10 3a ioro BumHeHHI KYTAII
mepem0auae HaKJaJeHHA BiATOBigHHMX amMimicTpa-
TUBHUX CTATHEeHb. Ilo-1mmocre, ammiHicTpaTUBHUI
MIPOCTYIOK y chepi 3aKOHOZABCTBA PO 3aXMCT IIpaB
CIIO/KMBAUIB 3aB:KJM MOB’A3aHUH i3 (PisuuHOIO 0OCO-
ooto — cmokmBaueM. Ilo-chome, ammiHicTpaTUBHMIMA
MIPOCTYIOK y chepi 3aKOHOZABCTBA PO 3aXMCT IIpaB
CIIOJKMBAYiB BUMHAETHCA IpaIliBHMKaAMM TOPTiBIi,
I'POMAJICLKOTO XapuyBaHHA Ta chepu mMOCayT; rpoMa-
ISHAMHU, SKi 3aWMaOThCA TiAMPUEMHUIILKOIO IidJIb-
HICTIO; IIOCAJOBUMHU OCOOAMH IIiIIPHEMCTBA, YCTAa-
HOBH, OpraHisallii He3aJiesXHo BiJ (hOpMU BJIACHOCTL
[7,c. 303-305].

3 Bu3HAUEHHS aAMiHiCTPATMBHOTO IPOCTYIKY,
HaBegeHoro y ¢T.9 KYOAIl, mo:xHa BUBHAUNTH TaKi
03HaKM afIMiHICTPATHUBHOI'O MPOCTYIIKY: IPOTUIIPaB-
HiCTb, BUHHICTD, Lid 200 0e34iAIbHICTD, 00’ €KT IOCH-
TraHHS, Cy0’€KT IPOCTYIKY, KAPAHICTS.

Orxe, OTHICI0 3 OCHOBHUX O3HAK aJMiHiCTpPaTHB-
HOTO IIpaBOIOPYIIEHHA € AigHHA. [ocuTh mormu-
PeHoI0 € AyMKa Ipo Te, IO aaMiHiCTpaTHUBHUI
MIPOCTYIIOK BBAKAETHCA BUMHEHUM JIUIIE AKIIO Bi-
MOBifiHWE Cy0’€KT BUMHUB AKTUBHY IIPOTUIPABHY
Iif0o — aKTUBHY, CBiJOMY ¥ BOJILOBY ITOBeIiHKY. IIpore
BapTO IOJATH, IO iCHYIOTH BUIAAKU, KOJU aIMiHi-
CTpPaTHBHE NIPABOMOPYIIIEHHA BBAKAETHCA BUMHEHUM

7 TOAi, KoJu 0co0a JOIyCcKae IPOTUIIPABHY 0e31ian-
HICTh — KOJIU AJII IPABOMipHOI IOBETiHKHU CY0’ €KTY
Heo0XiHO BUMHU JIii0, IPOTE BiH I[LOTO He 3AifICHIOE
[8, c. 85]. Hampuxrmian, BizMoBa Bifi TPOXOMKEHHS
OTJIANY Ha CTAH CII’ AHiHHS.

IIpoTumpaBuicTs — me 3a00poHA aAMiHiCTpPaTHB-
HO-IIPABOBUMM HOpPMAaMHM BiJIIOBiTHOTO BUMHKY SK
TaKOTO, IO 3aBJA€ ITKOAN YU 3aTPOKYe HeOe3IeK0I0
[9, c. 240].

IIpomoB:xyroum aHAJi3 3aKOHOZABUMX O3HAK a/IMi-
HICTPATMBHOI'O IPOCTYIKY IIiJKPECINMO, 0 ITPOTH-
TMPABHICTh aAMiHICTPATHBHOTO [AEMiKTy mepeOyBae
B TiCHOMY Ta HEpO3PUBHOMY B3a€MO3B’A3KY 3 BUHHi-
€TI0 000U y fioro BunHeHHi. TyT BaiKJINBO PO3YyMiTH,
10 ajMiHicTpaTMBHA MPOTUIPABHICTL PO3KPHUBAE
OiAHHA Vv TpuaMi #oro 100puAnYHOI (HOPMH, IHITUMU
CJIOBAMU — IIe 10T0 30BHIIITHi# IIPOSAB, HATOMICTDb BUH-
HiCTh XapaKTepusye HOro BHYTPINIHIO, Cy0’ €EKTUBHY
CTOPOHY, POBKPUBAE BiTHOINEHHA MO IPOCTYIKY
€aMOoro IMPaBOIIOPYIITHUKA.

IHII010 03HAKOI0 agMiHICTPATHBHOI'O IPOCTYIIKY
€ agmimicTpaTuBHA KapaHicTb. To0TO, 3a BUMHEHHS
aaMiHiCTPATHBHOTO IIPOCTYIKY 0c00a MOBUHHA HECTH
caMme agMiHiCTpaTUBHY, a He OyIb-AKY iHIIY, Bigmo-
BifanpHiCTh. Y TaKOMY BUIAAKY 40 Cy0’€KTa aaMiHi-
CTPATUBHOTO MPABOIIOPYINIEHHA MOMKYTb OyTH 3aCTO-
COBaHO agMiHicTpaTuBHi caHkItii. AgMiHicTpaTuBHE
CTSATHEHHS € CBOEPIJHOI0 MipOI0 BiAIIOBiZaJbLHOCTI.
Hampurnan, mepeBUINeHHS BCTAHOBJIEHWX oOMe-
JKeHb IIBUAKOCTI PyXy TPAHCIOPTHUX 3aC00iB OiIbIIT
K Ha ABaAIATH KiJIOMeTpiB HA TOZWMHY TATHYTH 34
co0010 HAaKJIafeHHA MITpady B pO3Mipi ABAAIATH HEO-
MIOZATKOBYBAHMX MiHIMYMiB IOXOIiB I'pOMAasH.

¥YzarajqpHeHO 3a BUMHEHHS aAMiHICTPaTUBHUX
IMPABOIOPYIIeHh MOMKYTh 3aCTOCOBYBATHCH TakKi
agMiHicTpaTHBHI CTATHeHHA: 1) momepem:KeHHT;
2) mrpad; 3) omnaTHe BUIYUEHHA IpeaMera, SKUM
CTAaB 3HAPAAAAM BuUuMHEHHS abo O6esmocepegHim
00'€KTOM  agMiHiCTPATMBHOIO IIPABOMOPYIIEHHST;
4) KoH(icKamia: mpeaMera, AKWN CTaB 3HAPALIAM
BunHeHHS abo GesmocepesuiM 06 eKTOM agMiHicTpa-
TUBHOTO IIPABOIOPYIIEHHS; TIPOIIEH, OAepKaHUX
BHACHiZIOK BYMHEHHS AaAMiHiCTPATHBHOTO IIPaBO-
MOPYIIIeHH; ) mM030aBIeHHS CIeIiaJbHOTO IIpaBa,
HAJaHOTO JAHOMY I'POMaAIHUHOBI (IIpaBa KepyBaHHA
TPAHCIOPTHUMH 3aco0aMu, IIpaBa IIOJIOBAHHA);
6) mos0aBeHHa mpaBa obOifiMaTu meBHI mocamum abo
3afiMaTHCa IEBHOW MiAJbHICTIO; 7) TpoMaiChKi
poboru; 8) BumpaBHi poboTu; 9) cycmiJbHO KOPHUCHL
poboru; 10) agmimictpaTuBHUIT apernt; 11) aperT
3 YTPUMAaHHAM Ha TayNTBaxTi. 3aKOHAMM ¥YKpaiHu
MO:Ke OyTH BCTAHOBJEHO ¥ iHIMi, KpiM 3a3HaUEHUX
y mi#l crarTi, BUAM aAMiHiCTPATUBHUX CTATHEHb.
3akoHamMu YKpainu Moke OyTy mepeg0aueHo agMini-
CTpaTHMBHE BUIBOPEHHS 3a MeXi YKpalHU iHO3eMI[iB
i oci6 6e3 rpomajdHCTBA 3a BUMHEHHA agMiHicTpa-
TUBHUX IIPABOIOPYIIIEHD, K] Ipy00 IOPYITYIOTH IIpa-
Bomopsaok (ct. 24 KYmAIl).
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Ille oxmHiero 03HAKOI0 agMiHiCTPATHBHOTO IIPO-
CTYIKY € 00’eKT mocaranug. 3i amicry cr.9 KYDAII
BOAUAETHCH, IO TAKUM 00’ €KTOM € T'POMAIChKHUIM
MOPAJO0K, BJIACHICTH, TpaBa i CBOOOAM TPOMAISIH,
BCTAHOBJIEHWH TOPANOK YIPABIiHHS.

HacrynHOI0O 03HAaKOI agMiHICTPATHMBHOI'O IIPO-
CTYTIKY € HOT0 BUNHEHHA AEJiKTO3AaTHOI 0c00010.

Amnanis BigmoBimamx crareir KYOAII gossosse
3pOOKMTH BHCHOBOK, IO Cy0’€KTOM € OCyZHAa ocoba,
sdKa JOoCATJIa BiIIOBiZHOTO BiKY i CKoisa ommcamwmit
y HOPMATMBHOMY aKTi CKJaj aAMiHiCTpaTWBHOTO
mpoctynky. Tomy, cy0’eKToM aaMiHiCTPATHBHOTO
IPOCTYIIKY € 0ocoba, AKa foro BunHmIa. Tak, 3a mopy-
IIIeHHA MPaBUJI MPOI3AY IepexpecThb [0 agMiHicTpa-
TUBHOI BifTOBiZaiInHOCTI MOMKe OyTHM HPUTATHYTHH
BOZi, AKMH AOIMYCTUB IIOPYIIEHH BiIIOBiTHIX IIpa-
BILJI IOPOMKHBOTO PYXY.

¥ pesyibTaTi aHAJIi3y HAYKOBOI JIiTEPATypH 3 TEO-
pii agMimicTpaTuBHO-IENIKTHOTO mpaBa 06yJ0 BUSB-
JIEHO, III0 OAHi€I0 3 JUCKYCiHHMX O3HAK aAMiHicTpa-
TUBHOTO MPOCTYIKY € KOT0 CyCIiJibHA IMKiAJIMBIiCTH
abo cycminbHa HeOe3meKa.

C.B. KiBamoB BzasHauae, 1o BCi IpOTHIpPaBHI
JTiAHHA Ta aJMiHiCTPaTHBHI IPOCTYIIKHU € CYCIILIBHO
He0OesmeyHi, 3a CTYIeHeM CYCHOiIbHOI HeOe3IeKu
MOXKHA BipiBHUTM agMiHicTpaTHBHI NMPOCTYIKM Ta
anounnm [10, c. 17].

0. O. Ilorpibmuii cTBEpmKYyE, IO aAMiHiCTpa-
TUBHI IPOCTYIIKY BiJpi3HAIOTHCA BijJ 3JI0UMHIB MEH-
UM CTYIIeHEM CYCIiIbHOI HebesmeKu, BiIcyTHiCTIO
BEeJIMKOI IIKOAW [IJIS CYCILJIBCTBA, SAKY 3aBIAIOTh
itomy smoumnm [11, ¢. 21].

B. A. Babuu, mpoaHaIi3yBaBIIN IOTJIALN BUCHUX
agMiHiCTpaTHBICTiB, 3a3Hauae, IO iCHye H IpPOTHU-
JIeXKHA TYMKA, II[0 IPOTUIIPABHI B TOMY YMCJIi I aaMi-
HiCTPaTWBHI NiAHHA € INKiAJIMBUMM, CYCIILJIbHA K
He0e3meKa POSTIAJAEThCA AK KPUTEPill pPO3Mex-
YBaHHA CYTTEBOI IIKOAW CYCILJIBHMM BiJHOCHHAM
(3moumunm) [12, c. 148].

[Muramma mpo Te, AKa caMe 3 HMX IPUTAMaHHA
aJMiHICTPaTUBHOMY IPOCTYIIKY, € HEeBH3HAUEHUM
me 3 cepenmHn XX CTOJNITTA. ¥ CcydacHid agMiHi-
CTPaTUBHO-IIPaBOBi# Teopii icHYOTH pisHI KOHIEN-
mii cHiBBigHOIIEHHA IIKiAJIMBOCTI Ta CYCHiJIbHOI
He0eslmeKn AK MaTepialbHMX O3HAK aAMiHicTpa-
TUBHOTO mImpocTynky. Ilimkpecammo, 1o Ha Hera-
TUBHUI XapakTep yCiX MpaBOIOpYINEHb BKa3yIOTh
Bci, 0e3 BUKJIIOUEHHsA, HayKoBIi. BOauaeThcsd, II10
HeTaTWBHA OI[iHKA HE MOKe IOJATaTH B YOMYCh
immomy, KpiM mKogm i cycmiapHOI Hebe3meKH.
Brim xomHaA 3 KOHIENIiN He 3HAWIIIA AOCTATHBLOI
OiATPUMKN B YKPAlHCHKOMY 3aKOHOAABCTBi Tieto
Mipoio, mo6 craty GyHIZaMEeHTAJbHOIO Ta 0a30BOIO
IJIA TOJANBIINX MOCHiMKeHb MPOoOJeM MIKigZJImBO-
cti i cycmispHOI HeOesmeunocti. Ha mamry aymKy,
CYCIiJIbHY He0e3IeKy i CYCHiIbHY IIKOAY V IPU3Mi

JTOCJTi)KeHHS 3aKOHOJABUMX O3HAK aJMiHiCTpaTHB-
HOTO IPOCTYIKY HEOOXiZHO PO3ragiaTH y Hiajex-
TUYHOMY CIIiBBiIHOIIIEHH] 3 ypaXyBaHHAM CyUaCHUX
IOCATHEHDb IOPUINYHMNX, (PiTocO(CHKMX, COI10JIO-
rivaux Ta inmwux HAyK [13, c. 85].

Ha mincrasi BuineHaBeeHOr0, MOKEMO 3POOUTH
BHCHOBOK, OCHOBHMMM O3HAKaM! aIMiHiCTpaTHB-
HOTO IIPABOTIOPYIIEeHHS B cepi 3abesmeuenHs 6es-
TIeKU JIOPOIKHBOTO PYXY € MPOTUIIPABHICTh, BUHHICTH
i cycminbHa HeOesmeuHicTh (UIKiAIMBiCTB), mid abo
Oe3misnbHiCTH, KapaHicTh, agMiHicTpaTHBHA Bimmo-
BiflanbHICTH, TOPYIIEHHSA HOPM IIpaBa, BiAMOBigHL
00’€KT IOCATAHHSI Ta Cy0’ €KT IPOCTYIKY, YPEryIbo-
BaHICTh IPABOBITHOCUH B c(epi 3abesmeueHHs 0es-
eKHY JOPOKHBOTO PYXY.
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Anorania

I'puzopuax IO. I1. O3HaKku afMiHiCTPATHBHOTO IPAaBO-
nopymeHHA B cepi 3a0e3neueHH Oe3MEKH JOPOKHBOTO
pyxy. — Crarr4.

Kogerxcom Ykpainu mpo agMiHiCTpaTHUBHI MPaBOIODY-
IIeHHS BU3HAUEHO, IO AAMiHICTPAaTHBHMM IIPABOIOPY-
IIeHHAM (TIPOCTYIKOM) BUSHAETHCS MPOTUIIPABHA, BUHHA
(ymmcHa abo HeobepeskHa) Aid um 6e3qiATbHICTH, AKA
Iocsarae Ha 'POMaICBKHI MOPSIOK, BIACHICTD, IpaBa i cBo-
601y rpoMajisiH, Ha BCTAHOBJIEHWI MOPALOK YIPABIiHHA i
3a Ky 3aKOHOM IepenbaueHo afMiHiCTpaTHBHY BiAmmoBi-
nanbHicTh. 3aBnanuaM Kogexcy Ykpainu mpo agmiHicTpa-
TUBHi IIPAaBOIOPYIIEHHSA € 0XOPOHA IpaB i ¢cBobo rpoMa-
JAH, BJIACHOCTi, KOHCTUTYIIHHOTO Jafy YKpaiHu, mpas i
3aKOHHUX iHTEepeciB mMiANPHUEMCTB, YCTAHOB i opramisaiiii,
BCTAHOBJIEHOTO IIPABOIOPAAKY, 3MIillHEHHS 3aKOHHOCTI,
3am00iraHHA TPABONOPYIIEHHAM, BUXOBAHHSA TI'POMAIH
y Iyci TOUHOTO i HeyXUIBHOTO AoAep:Kauusg Konerurymii i
3aKOHiB YKpainu, MOBaru A0 IpaB, YecTi i rigHocTi iHmmx
TPOMajAH, 10 TPABII CIiBKUTTS, CYMIiHHOTO BUKOHAHHS
CBOIX 000B'93KiB, BIAIOBIZAILHOCTI IIePe] CYCIiILCTBOM.
¥ crarTi foCaiI;KeHO MOHATTSA Ta O3HAKU aAMiHiCTPATUB-
HOTO JeJIKTY B chepi 3abesmeueHHsa 6e3meKy TOPOKHBOTO
pyXxy. 3’AcoBaHo, [0 afAMiHicTpaTHBHE IPABOIOPYIICHHI
B c(hepi 3abesneyeHHs 63K JOPOKHBOTO PYXY — I1e IPO-
TUIIPaBHA, BUHHA (Y hopMi ymucay abo HeoOepeKHOCTi),
cycmisbHO HeOe3neuna (IMIKifauBa), KapaHa Aid uu 0esmi-
ANbHICTh, BUMHEHA BifOBITHUM Cy0 €KTOM, II[0 IOCATAE
Ha OXODOHIOBaHI 3aKOHOM CYCIiNbHI BizHOCHHU B c(epi
3a0e3neueHHsa Oe3MeKu JTOPOKHLOTO PYXY, BPeryJabOBaHi
HOpPMaMH TIpaBa, 3a II[0 HACTae afMiHiCTpaTHBHA BifIo-
BimanpHicTh. OCHOBHUMHU O3HAKAMHU aAMiHiCTPATHBHOTO
IIPABOIOPYIIEHHA B cepi 3a0e3neueHHsa Oe3MeKy JOPOXK-
HBOTO PYXy € INPOTHUIPaBHICTh, BUHHICTH i CycHiJbHA
HebesmeuHicTh (MMKignIWBicTh), mid abo 6esmiAnbHICTD,
KapaHicThb, afMiHiCTPaTHBHOI BiAMOBiJaJbHOCTI; Ta IOPY-
IIIeHHs HOPM IIpaBa, BiAMOBiZHI 06’€KT mocAraHHA Ta
Ccy0’€KT MPOCTYIKY, YPETryIboBaHIiCTh KOHKPETHOTO BUIY
IIPABOBIJHOCHH.

Karwouosi crosa: MOHATTA aAMiHICTPATHBHOTO IIPABO-
TOPYIITeHHA, 03HAKY, 3a0e3meueHHA 0e3IeKn TOPOKHBOTO

Dyxy.

Summary

Hryhorchak Yu. P. The characteristics of
administrative misdemeanor in the field of traffic safety
regulation. — Article.

The Code of Ukraine on the administrative offenses
defines the administrative misdemeanor (offense)
as unlawful, culpable (premeditation or negligence)
action or inaction, that encroaches on the public order,
property, rights and freedoms of the citizens as well as
on the set order of governance and which, therefore, is
subject to the administrative responsibility. The given
article investigates the notion and characteristics
of administrative tort in the field of traffic safety
regulation. The main task of the Code of Ukraine
on the administrative offenses is protection of the
rights and freedoms of the citizens, property, the
constitutional order and system of Ukraine, the
rights and legitimate interests of the enterprises,
institutions and organizations, set legal order, enhance
of the legitimacy, tort prevention, raising citizens with
respect to the precise and strict compliance with the
Constitution of Ukraine and the laws of Ukraine, respect
for the rights, honor and dignity of the other citizens,
adherence to the rules of coexistence, performance
of their duties, responsibility to the society. The
administrative misdemeanor in the field of traffic safety
regulation is defined as unlawful, culpable (in the form
of premeditation or negligence), socially dangerous
(harmful), punishable, legislatively regulated action or
inaction committed by the particular physical entity that
infringes social relations regulated and protected by the
rule of law in the field of traffic safety regulation, which
is therefore subject to the administrative responsibility.
The basic characteristics of administrative misdemeanor
in the field of traffic safety regulation are unlawfulness,
culpability and social danger (harmfulness), action or
inaction, punishability, administrative responsibility;
as well as the violation of law, the particular subject of
infringement and subject of offense, regulation of the
certain type of legal relations

Key words: the notion of administrative misdemeanor,
the characteristics, traffic safety regulation.
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ITPABA JIIOJJUHH B IIU®POBY EIOXY: IIPOBJEMU TEOPII I IPAKTUKHT

Y 2014 poui Cyx €BpomeiicbKOT0 €003y BUHIC
pimrenns y cupasi «Google (Icmanis) mpotu AEPD
& Mario Costeja Gonzalez» [1], srigHo 3 AKUM oOIIe-
parTop ImOIIYKOBOI CHCTeMH Hece BilMOBifaJbHICTD 3a
00poOKy mepcoHanbHOI iHpopMarii, Axa 3’ ABIgETHCA
Ha Be0-CTOpiHKaxX, OmyOJiKOBAaHUX TPETIMU CTOPO-
HaMU, i cy0’eKT JaHUX Ma€e MPaBO BUIAJIUTH CBOI JaHi
3 TOIIYKOBOI CHCTEMM, SKIIO HOTO MOIPOCATEH 3pO-
OuTH 1€, HAPUKJIAZ, V Pasi He3aKOHHOI 00poOKHU Ta
3bepiraHHsa maHuX ab0 AKINO JaHi € HEIPaBUIbHUMU
Ta HepesjeBaHTHUMHU. Take pillleHHA cyJ NPUAHAB
Ha mifcraBi TiymauenHa XapTii ocHoBHux mpas €C,
dKa TapaHTye rpoMajsdHaM IIpaBO Ha IIPUBATHICTH
(crarTa 7) i 6e3mery mepcoOHANIbHUX AaHUX (CTATTH 8)
[2]. BogHOUAC ITe CITPOBOKYBAJIO CYCILIBHY JUCKYCitO,
AKa 30cepequsacd Ha B3a€MO3B’ A3KY MisK IIpaBoM Ha
indopmarrito, 3 ogHOT0 60KY, Ta IPaBOM HA HEJOTOD-
KaHHICTh IIPUBATHOTO KUTTA, KOH(iAeHIiNHiCTh
isaxmeT ocobuctoi indopmartii, 3 inmoro [3]. Hampu-
KJIag, Shoor [4] y cBoeMy mOCHimKeHHI HeraTHBHO
OITiHMJIA 3a3HaYeHe BUIIE CYJ0Be PillleHHA Ta 3a3Ha-
YuJja, 10 HaAMipHe Peryai0BaHHsa IPU3Bee 10 TOrO,
110 KOMIIaHii, AKi KOHTPOJIOIOTH MOIITYKOBi CUCTEMU,
aBTOMATUYHO BUIAJIATUMYTh KOHTEHT, OCKiJbKHU
e 3poOWUTH TIPOCTille, HiK cIIavyyBaTu ITpadu
i BupimyBatu mpobjeMu y CyZOBUX IIPOIecax IO
cKapru Ko:xHoro kopucrysaua [5]. Kpim roro, mocrae
OUTAHHS: 110 POOUTH, AKI0 0co0a, indopmarid mpo
nii aroi Mae cycmijbHe 3HAUEHHS, BUMarae BUJa-
JeHHd miel ingopmarii [6]? V Toii uac AK mocuIeHHS
3aXMCTy IIPaB JIOAWHY, 30KpeMa, IpaBa Ha IpUBaT-
HicTb B Mepe:ki IHTepHeT, € 0UeBUAHOIO IIepPeBarow,
110 BUILIMBAE 3i 3MiCTy CyZOBOTO pileHHsd, 3a0esre-
yeHHA OaJlaHCY CYCIIJBHUX i MPUBATHUX iHTEpeciB
cTae MPOoOJeMHUM NMHUTAHHAM y KOHTEKCTi Tak 3Ba-
HOoro «lIpaBa mHa 3a0yTTd», aKTMBHE OOrOBOpPEHHA
AKOT0 3yMOBJIEHE 3a3HAUEHUM 3HAKOBUM DillleHHAM
y cupasi «Google v. Costeja» [1].

3rajiaHe BUIIle CYJ0Be PillleHHS CTaJ0 MPABOBOIO
OCHOBOIO JJIA 3ampoBajKeHHA SarajbHOTO perJia-
menty saxucry ganux €C (GDPR), axkuit HabyB 4uH-
HocTi 25 TpaBHA 2018 poky B E€Bponeiickkomy Corosi.
Cepen ocobsmBOCTEll TOKYMEHTA € 3rajKa «IpaBa Ha

© 1. 0. Komogzis, A. I. Beperinpauk, 2022

IOCTYII» Ta «IpaBa Ha 3a0yTTa». Hampurian, xepy-
I0UKCh CT. 15 mbOTro peraaMeHTy cy6’e€KT JaHUX MAe
IpaBo BUMAaraTu iH(GopMaIliio moa0 Iijien, mopagKy
360Dy, 00POOKH HOT0 IePCOHAIBHUX JAHUX Ta JOCTYIIY
o HUX y pasi ix 36opy omeparopom. HempaBuibHi mep-
COHAJbHI JJaHi TTOBWHHI OyTH BUIIPABJIEHI Ha BUMOTY
cy6 exra ganux (crarra 16). IIpaso Ha 3a0yTTa 03HAa-
yae, 1[0 Ha BUMOTY cy0’eKTa omepaTop 30008’ A3aHuUit
0e3 HeBUIIPaBAaHOI 3aTPUMKH BUNAIUTH IIePCOHAIBHI
IaHi cy0’eKTa 3a HaABHOCTI IificTaB, IepemdaueHux
ct. 17 (1), HampukIamg, v pasi mopyIieHHA MOPAIKY
300py Ta 00pOOKM JAHUX, AKII0 CY0’€KT BiIKJIMKaE
CBOIO 3rofy Ha 00pOOKY JaHuX, SKIIO MeTa 300py Ta
00po0KY JaHUX NOCATHYTA Ta 30epiranud indopmarii
He Mae€ 3HAUYeHHS, HAPeITi, AKIo 30ip Ta 06pobKa
BigbyBasucsa 3 MOPYIIEHHAM 3aKOHOAABCTBA. ¥ pasi
MOJAHHA CKapTy 00pobKa JaHux cy0’eKTa MoxKe OyTH
MpuU3yIuHEHa BiAmoBimHO M0 cT. 18 periamenty.
«IIpaBo Ha MoOibHICTD HaHuX» (cT. 20) mepexdauae,
[0 HA BHMOTY Cy0’€KTa oMy IOBUHHI OyTy HamaHi
OT0 TIepCOHANbHI faHi, AKi JerKo 3YuTyIOThCA aBTO-
MAaTHUYHO, ITepejaHi iHIIToMYy oIepaTopy, i 3araiom e
Oyze 3py4HO IS IIPOBENEHHA KOMII I0TEPHUX OIlepa-
wiit. ITpocTime Kaxyun, cy6 €KT Mae IPaBo OTPUMATH
IepCcoHAJbHI faHi B 3pyuHilt popmi. Corigyroun cr. 12
(1), omeparop 30008’ A3aHMIT HagaTH iHGOPMAIIiiO TIPO
TepcoHaNbHI faHi cy06’eKTa y 3pO3yMijili, cTuciii,
yiTKO c(hOopMyJIbOBaHIN GopMi, AKa MOKe OyTy miz-
TBepA:KeHa B MaNOyTHBROMY NOCHUJIAHHAM Ha JIUCT,
30KpeMa, €JEeKTPOHHY IOITy, a0 YyCHO, AKIIO Iie
MOJKHA HiATBEPAUTH, HANPHUKJAJ, TOJOCOBUM IIOBi-
nomeHHAM [7].

Y tpasui 2017 poky ppaHIy3pKui Kibepperys-
top CNIL makmas mrpad Ha Facebook 3a manimyio-
BaHHSA IIEPCOHAJILHUMU NAHWUMHU KOpHCTyBauiB [8].
Kommanito Bu3HaM BUHHOIO Y BUKOPUCTAHHI KOH(DI-
TEeHIIHHUX JaHUX TPOMAIAH JJId MOKa3y iM miJboBoi
PeKJaMU Ha OCHOBi iXHiX CeKCyaJbHUX YIOZ00aHb.
Maninyaamii mepexbavaiy BifcTe:KeHHA 3a [OIO-
Moroo ¢aitais cookie, mpo AKi KopucTyBaui He OyIHI
IOCTATHHO IOiH(OPMOBaHi.

7 rpynusa 2018 poxy B Icnanii HabyB unHHOCTI Ley
Organica 3/2018 — 3akoH, srizao 3 axum Icnaxig
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mpuitaana GDPR, i nonepenniit 3akon Ley Organica
15/1999 npo 3axmcT mepPCOHANTBHUX JAHWX BTPATUB
YMHHICTb, 34 BUHATKOM CT. 22-24.

Y 2019 pomi Cyxm €C y JliokcemOypsi Bu3HAB
«IIpaBo Ha 3a0yTTa» Juine B Kpainax-uwienax €C,
3a/[0BOJILHUBINK TAKMM umHOM 1030B Google LLC
mpotu  (paHIyspKoro kibepperyiaaropa CNIL,
y SIKOMY II03MBa4 IIPOCUB BU3HATHU €JiICHUM «IIPABO
Ha 3a0yTTsa» 3a Me:xamu €C, me BOHUM TaKOK BUKO-
pucroByeThes momrykosa cucrema Google [9;10].

Hacrymra mpo6iema, SKa MOBA3aHAa i3 IMOPYIEH-
HAM IIpaB JIOJUHU yV Mepexi iHTepHeT, — Ile MOBa
BOpO:KHEUi B comiambHux Mepexax [11, 12]. Hnua
IIOYaTKY, PO3TJISHEMO, III0 0O3HAUAE MOBA BOPOKHEUL
Ha npuraagi Facebook. Bigmosizuo mo wacTuun III,
oyHKTy 12 crammapriB cmiasHOTH Facebook [13],
mposiBu BopoxkHeui y Facebook 3abopomewi. Ile cro-
CYEeThCA IUCKPUMiHAII{ KOHKPETHOI 0co0u abo Tpymnu
0ci0 3a HMBKOI0 XapaKTepHUCTHUK, TaKuUX AK paca,
eTHIYHA TPUHAJEKHICTb, CTAH B3I0POB’A, CTATh,
30BHIIIHIN Bursan Tomo. Taki Hamagy Ta mepeci-
nyBaHHA B IHTepHeTi € HenpuitHATHUME. O3HAKAMHT
MOBH BOPOXKHEUi € *JKOPCTOKi Ta 00pasJInBi BUCIOBIIIO-
BaHH#A, 3aCHOBaHi Ha MOPIBHAHHI TaK 3BaHUX 3aXU-
IMeHNX XapaKTePUCTHUK, A0 AKX HaJe:KaThb 3a3Ha-
YeHi BWINE CTaTh, T'€HAEpP, MOBA, HAI[IOHAJLHICTB,
eTHIUHA ITPUHAJNEXKHICTh, paca, KOJip IIKipu TOIIO.
Apwminicrparia Facebook 36epirae 3a coboro guckpe-
IiHI MTOBHOBAXKEHHA imeHTH(iKyBaTH BUCJIOBJIIO-
BaHHA AK MOBY HEHABUCTi, MOJEPyBaTU Ta 00OMEKY-
BaTH KOPHCTYBauYiB Ha I[iii ocHOBi. Bapro momarwm,
III0 MOBA BOPOKHeUi MOKe OyTH BUKOPHCTaHA A
KPUTUKHY 260 CIOHYKAHHS 1HINTKUX He IOIINPIOBATH i,
aJie afMiHicTpamia He OyAe BUAAMATH Taki myOJaika-
ITii, Juie AKIIo ocoda Mae UiTKO c(hOpMYIbOBAHUM
HaMip IPOIUTYBATU MOBY BOPOKHeUi (03HAKH TOTO,
110 oco0a HAaCIIpaB/Ii He MiATPIMY€e MOBHA BOPOKHEUA
MONITUPIOBATH MOBY BOPO:KHEY]).

B:xe meBHUMIT yac poKiB cmocTepiraeTsbes Bee 01i1b-
I TPOTPeC y CIpobax peryaoBaTH MOBY HEHABHU-
cti B Inrepreri [14, 15, 12]. Hanpurnaz, 30 uepBHa
2017 pory mapmamenT HimeuumHu cxBaauB 3aKOH,
AKUY BUMAarae BiJi cOIliaJIbHUX Mepesk pearyBaTu Ha
BOPO/KHEUY KOPHMCTYBAuiB i BUIAIATA TAKUHA KOH-
tTeHT mporarom 24 rogwu [6]. B immomy Bumamry
COIIMEpPeIKY UeKae 3HaUHUH mTpad.

OcCKiNbKY KOMKHA JIOOUHA Ma€e MPaBO BUKOPUCTO-
BYBATH Mepe:Ry inTepHeT Ta OyTu B Oesmerni B IuTep-
HeTi, He 3aBJalud IIKOAM co0i, CBOIM poguuam
i OTM3bKYM, TONTUPEHHA MOBY HeHABUCTI B [HTepHETI
CTAHOBUTH IIOTOUHY 3arpo3y IJsd peasisaiii mboro
mpaBa [17, 12. BukopucTaHHS COIiaAIbHUX MEpPEeX
ricHO moB’sA3anHe 3 MuM aBuieM [18]. Hampukian,
y 2018 pori B momosizi OOH mpo pempecii mpotu
eTHiuHOI rpynu poxinmka B M’aHMi 3a3HaUeHO, II10
comiaspHa Mepe:xa Facebook cmpusie 3spocrammio
BopoxkHeui B cycmiabeTsi [19]. Toxi rososa Facebook

BM3HAB, I[0 MOBA HEHABUCTI B M’ AHMAHCHLKOMY
cexkropi Facebook cmpusma erHiuHMM BOMBCTBAM
y paimi [20]. Hocrimxenus Whitten-Woodring,
Kleinberg, Thawnghmung i Thitsar (2020) po6uts
BHMCHOBOK, 1[0 Facebook cmpaspi cuopuss mossapu-
sarmii morstanis y M’ auwmi [22, 23]. IIpore 3a mocrar-
HBOTO piBHA iH(opMAaIifiHOI Ta MM(PPOBOI KYJIbTyPHU
IboMy MoOKHA Oyiao samobirtu. Tak um iHaxmIe,
ockimbKM B M’AHMiI Hemae pO3BMHYTHX AE€MOKpa-
TUYHUX iHCTUTYIil, HEMOMKJMBO OYJIO JOMOITHCS
HEKOHTPOJLOBAHOTO CIIOJKMBAHHSA KOHTEHTY, SKWH
pamgvKaIidyBaB IOIVIANY BOPOMKOI BJIAAM Ta Hace-
JIeHHA Ha Hapoj poximmxa [21]. ¥ 2021 pori @pen-
cic XayreH, KOJUIIHSA CIiBPOOITHUIA i 00BMHYBAY
Facebook, miarsepauia y cBoix ceiquenuax y Cenari
CIIIA, mo KoMIaHisg mposABMIa HeoOepe:KHiCTh, He
pery.ioroun KoHTeHT 3a Me:xamu CIIIA, 1o mpusseso
10 HEKOHTPOJIHOBAHOTO MOIMPEHHA MOBY HEHABUCTL
ta eTHiYHUX YncToK y M’ auwmi [24].

Ilani BapTo 30cepeuTHCA HA aJITOPUTMax i Iep-
COHAJNBHUX [JaHWUX. AJTOPUTMHU OHJAWH-PEKJIaMHI
3amaM ATOBYIOTh, IO LIKABMJIO KOPHUCTyBaua, SKi
caiitu BiH BigBimyBaB. Ha ocHOBi icTopii momyky
KOPHCTYBaueBi IIOKA3yIOTHCA pEJEeBAaHTHI OT0JIO-
IITeHHS, 10 iHOJi CTBOPIOE BigUyTTsd, Hi0M 3a HUMU
cmocTepirarors. Ha Kauab, IIe He IPOCTO ii03id,
aJ)Ke IpM BUKOPHUCTAHHI IIOITYKOBOI CHCTEMH 3a
3aMOBUYBAaHHAM JaHi meperaaxy s0epiraloThbca Ta
TepeJarThCI KOMIAHIT I «IOKpaIlleHHI HaJaHHd
mocayr». TakuM YUHOM, 32 PAXYHOK ITOCTiAHOTO BJIO-
CKOHAJIEHHSA TapreTHHTY, TOOTO aApecHOi JOCTABKU
indopmamii KopucTyBauy, 3a0e3meUOIOTHCSI AKTY-
aJIbHICTh i MaKcuMaJbHA e(DeKTUBHICTh peKJaMu Ta
MIPOIIO3UITiY, AKi IMPAaIOI0Th HA OCHOBi aJropUTMiB
GoogleiFacebook. Oguax mobiuni eer Ty mOIAraroTh
y TOMYy, IO JIOAUHI MoKe OyTH moKasaHa iH(opma-
IifA, aKa 14 Hel HebaskaHa. 3 iHITIOT0 00Ky, peKIama
MOxe OyTH HAaB A3JMBOIO. ¥ I[bOMY BUNAAKY MaTH
MaTeMaTHYHY CXeMY, fKa, 31a€ThCs, 3HAE Kpalle 3a
Bac, 40ro BU X0UeTe, IPUTHIUYE.

Iamuit mpukaag cyMHIBHUE miglip KOHTEHTY
aaroputrmamu TikTok. Cama Kommania ommeye 1ie
AK TIOTiK IIePCOHAJII30BAHOTO BifeoKOHTEHTY [25].
Icuytors mocmimkennsa [26], 3a pesynbraTaMu AKUX
PECTIOHJIEHT! BKA3YIOTh, IO, HE3BAKAIOUM Ha BCi
CBOI 3ycHJLIsA, 06 «IpupyuuTw» aaropurmu TikTok
i «omomamHuUTH» KaHAJ (CBOIO CTPiUKy), iM Ie He
BIAETHCA 1 IIe TPUBBOAUTD 0 IMOABYM KOHTEHTY Heba-
sKaHoro abo TpmBo:KHOTO BMicTy. CmpaBa B TOMYy,
mo ajroputm crpiuku TikTok mignmamroByeTshes
mig ocobucTi ymomobaHHSA KOPHCTYBauiB, Imo0 Te,
110 iM momobaeThes, 3ABAN0Ca uacrimte. [Ipoctimme
KaKy4Hd, «CUTHAJI», AKUN IOCHJIAE INTYUYHUHN iHTe-
gekT TikTok, mocTifiHO IOCHIIETHCA, IO MOXMKE
MIPU3BECTH 0 PafuKajisamii HoraamiB i IyMOK.
Hanpurnan, Ko KOpuUCTyBau Mae KOHCEPBATUBHI
TMOTJIAAN, 3 YaCOM AJITOPUTM MOXKe 3alIPOIOHYBATH
oMy OiJBIN paguKaJbHUE KOHTEHT. A0O0 AKIIO
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JIOAWHI CTa€ CYMHO, Ha ii CTPiUIli MOMKYTb 3’ ABUTHCS
BiZieo, AKi HaBiIOIOTH CMYTOK, 3aTOCTPIOIOTH JeIpe-
cito. 3 inmoro 60Ky, KOJIU JIOAUHI AilficHO MOTPiOHA
Jomomora abo BOHA Mae HeliarHOCTOBAHE ICHXiduHe
3aXBOPIOBaHHA, 11 MOXKe IOIIOMOI'TH OCBiTHiN KOH-
reHT a6o immi kopucrysaui TikTok mo:xyTh momo-
MOTTH i#i AisHATHCS OiNbIle PO CBifl cTaH, 110 MOKe
MaTy IO3UTHBHI Hacaigku. IIpore HeOmHO3HAUHICTD
mig00py KOHTEHTY IPU3BOJUTD IO IMOABYU CKJIATHOTO
OUTAHHA: IK aJITOPUTMM BILIMBAIOTH HA HAIY imeH-
TUYHICTh 1 BibHUI BuUOip Hamroi moBeminku [28].
3aHEOKOEHHA BUKJINKAE TOH (haKT, IO Hes3BaKa-
foun Ha Te, mo anroputm TikTok smaTHuMit nependa-
YUTHU, AKE Bijjleo MO:Ke crmogodarucs, a AKe He CIoL0-
0aTmcs, MU, K CIiIBHOTA, He MOXKEMO IIepeI0aunT,
10 4OT'0 TTe IPM3Be e B KOXKHOMY OKPEMOMY BUTIAKY,
[0 € IIPeIMeTOM IMWPINOi JUCKYCii 11070 HACHiAKiB
MaiOyTHIX aJTOPUTMIB HITYYHOTO iHTENEKTy Ta iX
BILIVMBY Ha IIPaBa JIOIMHU.

Y ciuni 2022 poky aBcTpilicbKuil iHCIEKTOD i3
3aXWCTy NAHWX IOCTAHOBUB, IO BUKOPHCTAHHSA
Google Analytics mopymye GDPR [29]. Lle pimenns
ITOCHJINJIO HAIIPY KEeHiCTh IIO0 Iepefadi JaHuX MiK
€sponoio Ta Cnonyuenumu IllTaTamu, ockinbKu, 3a
croamu Google, maHi €BpOIENCHKMX KOPHUCTYBA-
yiB 30epiraioThca Ta 06polagioThca B CHoayueHHX
Illtatax uepes Buropucranus Google Analytics.
Pimennda, npuiiaare B ABcrpii, Moxke 6yTu momIu-
peHe Ha iHIII €BPOIEHCHKI KpaiHM, OCKIJIbKM BOHU
CIiBIPAIioTh 3 ABCTpicio B €BpomelicbKil pafi is
3aXUCTY JAHUX.

20 ciunsg 2022 pory €BpomapiaMeHT IPUHHAB
TOTIePeHIO PeJaKIliio 3aKOHY Ipo MuGPOBi TOCTYTH
(DSA). 3aK0HOIIPOEKTOM IIPOIOHYBAIOCA OOMEIKUTH
3arajJbHUN MOHITOPDMHI KOpuCTyBauiB B IHTepHeTi
Ta OOMEKUTH afMiHicTpaIioo caiTy TOTAJIbHOIO I[eH-
3ypoio He0a:KaHOTO KOHTEHTY, 3 TOUKH 30py Moje-
paropiB caiiTy. 3aKOHOIPOEKT mependauaB 00O0B-
30K BJIACHUKIB iHTepHeT-miaTdopM iH(OpPMYyBaTH
KOPUCTYBAUiB II[0J0 0COOJMBOCTEH 300py JAaHMX Ta
MOJIepYBaHHS KOHTEHTy. Be0-caiiTm MaioTh Haja-
BaTHu iH(popMaIrio Ta JaHi JOCHiTHUKAM, HAIPUKJIAT
HEKOMEePI[iMHUM OpraHisaliaM, IJd TOCIiIKeHHA Ta
TiIBUINEHHS IPO30POCTi Ta 6e3MeKu BUKOPHUCTAHHA
Iarepuery [30]. fIx sasmauaerbca y crarri Human
Rights Watch (2022), cepen acnexris, ki saJjuima-
I0THCA 1034 YBAroi0 3aKOHOIIPOEKTY, — TapreToBaHa
peKJama, 3arpo3a PO3IIUPeHHA AePKaBHOTO KOHTP-
osto Hax IHTepHETOM, 0COOJIMBOCTI OHJIAWH-POOOTH,
AK-OT HEeBPETyJbOBaHICTh COIiaJibHUX TapaHTii Ajd
MOJI€PaTOPiB KOHTEHTY TOIIIO.

3rigHo 3 momepeIHbOI0 PefaKIlielo 3aK0HY, YXBa-
snenoro €spomapaamentom 21 ciuna 2022 poxy, 6yme
o0MesKeHa TapreroBaHa peKJaMa AJS HeImOBHOJIIT-
HiX, a TAKOJK 3aCHOBaHA HA PeNIriHNX, CeKCYATbHIX
i moNiTHYHMX MepeKOHaHHAX KopucTyBauiB. Meta
(ex-Facebook) Brecsa Taki sminu 10 cBoel mOTiTHKM
Hanpukinmi 2021 poxry [31], ame Temep BoHU OYIYTH

BimoOpasxeni B 3axomomaBcTBi €C. Bimgmosa Bif
00po0KM TTEePCOHANIBHUX NAaHUX He IMOBUHHA YCKJA-
HIOBATUCS BiKJIOUYEHHAM (QYHKIIN CAWTy STiIHO
3 HOBMMHM IIpaBujaMu. Byze mocuieHo BigmoBigab-
HiCTh OHJIANH-PUHKIB 3a 3a0e3meueHHsS IIPO30POCTi
ra pemyramnii mpozgasiis. KpiMm Toro, mpomoHyeThCA
00MEXKUTH MaHINyaAmii 3 OTPUMAHHAM 3TOW Ha
00poOky mammx. Ile cToCyeThCA BUKOPUCTAHHS TaK
3BAHUX «TEeMHHUX I1a0J0OHIiB», KOJH 3a IOIIOMOI'OIO
BimoOpa:keHHA KOHTeHTY (HOBHX BiKOH Opaysepa,
300pasKkeHb, MiLKA30K TOIO) 0c00a CIOHYKAETHCA
JaTH 3ToLy Ha 00poOKY ii mepcoHaJbHUX JAaHUX.

Bapro gmomatm, mio momibmi mpaBoBi cuTyairii
BUHUKAIOTh ¥ TaKUX KpaiHax, ax Himeuunna, @paH-
mig, Aprearuna, Iagis ra [lisgenna Kopes. B mepiry
yepry, Iie IOoB’A3aHO 3 TEXHOJOTiYHUM DPO3BUTKOM,
OCKIJIbKY I'POMAISHY X KPaiH KOPHUCTYIOTHCS COIIi-
ATLHUMHU MepeKaMu, K i Bei iHImi Joau Ha IIaHeTi.
Bopnouac, ciif 3a3HAUNTH Pi3HUIIO B JOKTPUHAJD-
HOMY piBHi po3yMiHHA ¢BOOOIYU CIIOBA, IIPECH Ta KOH-
(dimenmiitrocti, xapakTepry s Cmomyuenunx Ilra-
tiB Amepuru. CipaBa He TiIbKE B TOMY, 110 Google
€ aMepuKaHChKOI KOMIIaHi€lo i, BpaxoByioum il
pemyTaniio, MOBMHHA IMPOTECTYBATH IIPOTH CYAOBUX
pimmenb, AKi MOCKIIIOIOTH MiA3BITHICTS i BiAIOBiZaIb-
HicTb 3a 30ip i 00POOKY maHUX i BUKOPUCTAHHS aJro-
purmiB. fIk 3asmauae Birmen (2003) [32], maiBHO
OUiKyBaTH, 10 CTAHAAPTH KOH(pigeHIIiAHOCT] Oy Ay Th
TakuMu K 3HauyImumu Aasa Cnonyuenux IllraTis, gk
i gna espometiniB. IlromMy mepenyBajia JoBra KyJb-
TYpHa, icTOpMYHA Ta IIPaBOBA TPAJUIliA, dKa CTa-
BUTBL CBOOOAY CJIOBA BHUIIEe MPHUBATHOCTI AK TaKO0i, AK
e BigoOpaskeHo B KoHcTuTyIifiHoMy mpasi CIIIA,
Hanpukaaj y Ilepmriit monpasiii. IcTopia mokasaa,
o BiTmeH MaB palrito y ¢BoiX IPOTHO3aX IIOZO pea-
I'yBaHHA Ha KOH(IIKT IpUBATHOCTI Ta cBOOOIM CJI0BA,
OCKiJIbKM caMe B aHTJIOCAKCOHCHKil MpaBoBiil pouHi
icHyBaJa piska KpUTHKAa «IIpaBa Ha 3a0yTTa» [33].

Razmetaeva (2017) [34] migTBepmKye 110 IYMKY,
ajle Ha NMPUKJIAJi €BPOMEeHChKMX Kpain. 30KpeMma,
BOHA HABOAWTH NpuKJIan HamioHaJlbHOTO peecTpy
rpomanas HimepnmangiB, AKWi BUKOPHCTOBYBABCS
I Yac HAIMCTCHKOI OKYIIAIlil 1JI IpomaranIu paco-
BOi, eTHiUHOI, peJiriitHoi, ceKcyaJbHOI TOIIO HEHa-
Bucri [35, 36, 37, 38].

Or:xe, mpobiema 3abe3lMeUeHHS 3aXUCTy IIPaB
JIOAVHY B Mepe:ki iHTepHeT moTpebye CBOTO BUpIi-
IIeHHd JK HA HaAIiOHAJIHHOMY, TaK 1 Ha MiKHApO.I-
HOMY piBHi. 30KpeMa, HeOOXiTHO HTPUHATH HUIKY
HOPMATHUBHO-IIPABOBUX aKTiB, AKi 6 perJaaMeHTyBaIn
0c00MMBOCTI BUKOPUCTAHHA IIEPCOHAJBLHUX NaHUX
B Mepe:Ki iHTepHeT, a TaK0:K 0cOOJIMBOCTI (PYHKIIiO-
HYBaHHSA iHTepHET-IIAT(OpPM, IO 3aIPOBAIKYIOTH
AJNTOPUTMU 3 BUKOPUCTAHHAM IITYYHOTO iHTEJIEKTY.
Kpim Toro, Yxpaina mae yHidikyBaTu BIacHe 3aKo-
HOZABCTBO y AOCLIm:KyBaHiNl cepi i3 3aKOHOZABT-
¢BOM €BPOIEHCHEKOI0 COI03Y, SKe Hapasi € O1/IbIII Ipo-
T'PECUBHUM.
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AHoTanis

Konodin JI. O., Bepemenvnur A. I. IlpaBa mognnu B
nugpoBy enoxy: mpodaemu Teopii i mpakTuru. — Crarrd.

Y crarTi mOCTiKEHO CTAH B3aXUCTy IPaB JIOAUHU
B MepexXi iHTepHeT. ABTOpPM CTATTi GIiHIINIM BHCHOBKY
II[O0 HASBHOCTI MPOGJIEMHU CIIiBBiTHOIIEHHSA MPUBATHUX
i mybarivnmx iHTepeciB y mocaimkyBaniit cdepi. 3okpema,
imeTbcsd Ipo HeoOXiAHiCTh, 3axmcTy IpaBa Ha iH(MOD-
Malilo B Mepe:ki iHTepHeT, 3 o4HOro OOKYy, Ta IpaBa Ha
HEOTOPKAHHICTb IPUBATHOTO JKUTTSA, 3 iHIIOTO 6OKY. ¥
CTaTTi, 30KpeMa, MpoaHaJi30BaHO 3arajibHUM perjiaMeHT
saxucTy ganux €C, B SKOMY 3p00JIEeHO CIPOOY YIOps-
KYBaHHS BUKODPUCTAHHSA IEPCOHAJILHUX NAHUX KOPHC-
TyBauiB Mepe:ki iHTepHeT Ha TepuTopili €BpOIEHCHKOIO
coro3dy. Cepen iHIIOrO, B perjIaMeHTI BaXUCTy AaHUX
BIIEpIIle BUKOPHCTAHO KOHIIENII0 «IIPaBO HA 3a0yTTA».
IIpaBo Ha 3a0yTTsa 03HAUae, 1[0 HA BUMOTY Cy0’€KTa OIle-
paTop 30008’ s13aHMit 6e3 HEBUMIPABAAHOI 3aTPUMKM BUIA-
JUTH TIePCOHANBbHI maHi cy0’eKTa 3a HASBHOCTI MEBHUX
BU3HAUEHUX perjaMeHToM migcraB. Cepen mpoOJeMHHX
acreKTiB 3a0e3meueHHs i 3aXMCTy IpaB y Mepe:xKi iHTep-
HET aBTOPHW CTATTI HA3WBAIOTh TAKO MAaHINyJIOBAHHSI
NAHUMY i BUKOPHCTAHHS ME€PCOHAJIBHUX AAHUX IJIS Tap-
reTyBaHHS peKJamu. [Ipu nboMy, Cy0Ba IPAKTUKA B ITil
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c(epi cKIamaETHCI HA KOPUCTh IPHUBATHUX 0Ci0, BTiM Ha
3aKOHO/JIABUOMY pPiBHi uiTKi HOpMH, AKi 6 3a60pOHSIN
BUKOPHMCTOBYBATH TapreTyBaHHA KOHTEHTY B 3aJI€:KHOCTI
Big ymomobaHb KOHKPETHOTO KOPHCTyBaua Mepexi inTep-
HET, IOKH ITI0 He 3ampoBaKkeHi. TapreTyBaHHs KOHTEHTY
TaKOXK TOBA3aHe 3 MOKJIUBUM MOUIMPEHHAM BOPOKHEUI,
OCKLTBKY aJTOPUTM IIATHOPMHU MOKe (DOPMYyBaATH OiIbII
pPafuKaIbHUN KOHTEHT 3 METOI0 YTPUMAHHS YBATrl KOPHC-
TyBaya i BUXOAAYUM 3 HOTO ymomobaHb. 30KpeMa, CTpiuka
TikTok migmamroByeThca mix ocoOumeri ymozo0aHHS
KOpHCTYBauiB, 1106 Te, I[0 iM M0A00a€ThCs, 3ABIAIOC
yacrime. IIpocrime KaMKyuu, «CUTHAI», AKUHM IIOCUJIAE
mryunnii inrenexkT TikTok, mocTiliHO MOCHIIOETHCS, IO
MOXKe IIPHU3BECTH MO0 paAuKaiisaifii morisagiB i AyMoK.
Hanmpuknang, AKIO KOpPUCTyBauY Mae€ KOHCepBATWBHI
TOTJIAMY, 3 YACOM AJTOPUTM MOJKe 3aIIPOIOHYBATH HOMY
0inbIN pagMKaJbHUN KOHTEHT. ABTOPH CTATTi POOJATH
BHUCHOBOK, IO Ipo6jemMa 3abesleueHHS 3aXUCTy IIpaB
JIOAVHYU B Mepexi iHTepHeT moTpedye CBOTO BUPIIIEHHS
SIK Ha HAIllOHAJIbHOMY, TaK i Ha MiKHapoJHOMY piBHi.
3o0KpeMa, HEOOXiZHO TPWHATH HUBKY HOPMATHBHO-IIDA-
BOBHX aKTiB, AKi 0 peryiaMeHTyBaJIu 0COOJMBOCTI BUKOPH-
CTaHHA IePCOHAJbHUX JaHUX B Mepe:Ki iHTepHeT, a TaK0XK
0co0MMBOCTI (PYHKIIIOHYBaHHA iHTepHET-MIAaT(HOpM, IIT0
3aTPOBAIKYIOTH AJTOPUTMY 3 BUKOPUCTAHHAM IITYYHOTO
iHTEeIEeKTY.

Knawouosi crosa: mpaBa JMOAWHM, TIPaBo Ha 3a0yTTd,
IpaBo Ha MOOiIBbHiCTH iH(opMamii, mepcoHanabHI maHi,
HMITYYHUHN iHTEJIeKT.

Summary

Kolodin D. O., Veretelnyk A. I. Human rights in the
digital era: problems of theory and practice.— Article.

The article examines the state of human rights
protection on the Internet. The authors of the article came
to a conclusion regarding the existence of a problem of the
balance of private and public interests in the researched
area. In particular, it is about the need to protect the
right to information on the Internet, on the one hand,

and the right to inviolability of private life, on the other.
The article, in particular, analyzes the EU General Data
Protection Regulation, which attempts to regulate the
use of personal data of Internet users on the territory of
the European Union. Among other things, the concept
of "right to be forgotten” was used for the first time in
the data protection regulations. The right to be forgotten
means that at the request of the subject, the operator
is obliged to delete the subject’s personal data without
undue delay, if there are certain grounds defined by the
regulation. Among the problematic aspects of ensuring
and protecting rights on the Internet, the authors of
the article also mention data manipulation and the use
of personal data for advertising targeting. At the same
time, judicial practice in this area is in favor of private
individuals, however, at the legislative level, clear rules
that would prohibit the use of content targeting depending
on the preferences of a particular Internet user have not
yet been introduced. Content targeting is also associated
with the possible spread of hostility, as the platform's
algorithm can generate more radical content in order to
keep the user’s attention and based on their preferences.
In particular, the TikTok feed is adjusted to the personal
preferences of users so that what they like appears more
often. Simply put, the "signal” sent by TikTok's artificial
intelligence is constantly amplified, which can lead to
radicalization of views and opinions. For example, if a
user has conservative views, over time the algorithm
can offer him more radical content. The authors of
the article conclude that the problem of ensuring the
protection of human rights on the Internet needs to be
solved both at the national and international levels. In
particular, it is necessary to adopt a number of legal acts
that would regulate the specifics of using personal data
on the Internet, as well as the specifics of the functioning
of Internet platforms that introduce algorithms using
artificial intelligence.

Key words: human rights, the right to be forgotten,
the right to information mobility, personal data, artificial
intelligence.
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BIAIIOBIZAJBHICTD BUCOROIIOCAJOBHX OCIB 3A HEHAJIESKHE BHROHAHHS OBOB’A3KIB,
IIORJAJEHUX TEP/HKABOIO

AxryansHicTs Temu gocuimkenHa. Hame:xne
cucTeMHe (DYHKIIOHYBaHHS MeXaHi3My Aep:KaBu —
KJIIOUOBA YMOBA JIJIS He0O0XiTHOrO PO3BUTKY KpaiHu
i 3abesmeuyeHHsA Osaromosyuus HacesjeHHA. [ocar-
HEeHHS peaJbHUX IIOMITHO BUCOKMX IIOKA3HUKiB
y IbOMY Hampsami, 000B’A3K0BO, mepegdauae edex-
TUBHE ¥ pe3yJbTATHBHE BUKOHAHHS BCiX IOCTaB-
JIeHUX B3aBJaHb 3 00Ky o0ci0 yIOBHOBa:KeHHMX Ha
pearnmisaifito (pYHKIil Iep:KaBu Ta MiCIIEBOT'O CaMoO-
BpanyBaHHA. Came Bifi iXHBOTO OIIEPATUBHOTO I [i€-
BOTO pearyBaHHs Ha BUKJIUKY ChOTOJCHHS 3aJI€:KATh
mo3uIlii Kpainu B HeJaIeKoOMy MaiOyTHLOMY.

Oco0simBe Miciie cepef IPeACTaBHUKIB HA3BAHUX
I'pyI, BUIIPABAAHO, BifBeJIEHO, TAK 3BAHUM «BHCO-
KOIIOCAZOBUM 0CO0aM», TOOTO TUM OJUHUIIAM, AKi,
B HAIIOMYy PO3yMiHHi, 3aiiMaloTh BiANMOBigaJbHe
11 0co0.JIMBe BiITIOBifaIbHE CTAHOBHIIE Y BIAAHIY Bep-
TUKaJi. Bixg ympaBriHChKMX pillleHb OCTaHHIX 3aJie-
JKUTH XapakTep 0araTboX Jep:KaBHUILKUX IPOIECiB
(Y TOMy UMCJIi CYIIyTHIX), II[0 MOXKEe BiTUyTHO MO3HA-
YKUTHUCH HA MO3UINIAX Aep:KaBu B pisHux chepax. IIpu
YoMy, HIeThCSA He JINIE PO BHYTPIIIHIO CKJIALOBY,
a 71 cTpaTeriuHo BAXKJINBY MI*KHAPOAHY apeHy.

ITocranoBka mpooaemu. OOiliMamHa mocaf, AKi
Ha 3aKOHOJABUOMY pPiBHiI BigHOCATBCA MO BigIOBI-
JaJbHUX a00 0co0JMBO BiATIOBiZAIBHUX 3YMOBJIIIOE
0co0IMBUI HAYKOBUU iHTepec, y TOMY YHCIi Iif
OKpeCJIeHUM BHUIIe KYTOM 30PY. 3Ba:Kai0uM Ha TePHU-
TopiaJbHI Me:Ki opucIuKINi BKasaHuMX ocib, Mmicie
B VIpaBIiHCHKi# iepapxii ix pimens Ta Hemy0Jiy-
HUE aBTOPUTET caMoi 0co0u, TPAIUIIINHO iCHYIOUMA
y mepionm mepebiry kajeHirii, MOCHIIOETHCS HUBKA
pealbHUX PU3KUKIB IITOL0 3JI0B:KUBAHD i3 OOKY OCTaH-
HBOI.

Bigmosigmo, BuHMKae 00’¢KTuBHaA moTpeda
B JIOCTiMKeHHi HaABHMUX, PO3POOIL I IIOJAIBIIOMY
BU3HAHHI TaK 3BAHMUX HOBUX «3aIO0IMKHUKIB» Bif
MOKJIMBUX IIPOTUIPABHUX HifHb. AIKe, HeHATEKHE
BUKOHAHHS 000B’S3KiB, MOKJIaJeHUX AEPIKABOI0 Ha
BKa3aHMX 0Ci0 MOKe MPU3BECTH A0 CKJIATHUX HACIiI-

© A. M. Kyunim, T. A. Ko63eBa, 2022

KiB pi3HOTO XapakTepy i CTYIeHS TOCTPOTHU CIYTY-
0YM KaTali3aTopoM IJIA HUSKH JeCTPYKTUBHUX IPO-
meciB. OMHUM i3 TaKUX, 3aKOHOMipHO, 3aJIUIIAETHCS
OUTAHHSA BUIIB i 0COOMMBOCTEH HOPUAUUHOI Bimmo-
BimanpHOCTI, MO AKOI, MOTEHIINIHO, MOXXYTb OyTH
TIPUTATHEH] IpeacTaBHUKM aHANiI30BAHUX TPYI, IO
I aKTyaJis3ye MOPYIIeHY CKJIAIHY IIPO0IeMaTHKY .

Merta pocaigsxenua. MeToro po0OTH HOIiIHLHO BBA-
JKaTH aHaNi3 IOTOYHOTO IIPABOBOrO 3a0esmeueHHd,
II0 PEryJjioe CYCIiJbHI BifHOCHHHU, SKi MOMXKYThb
BUHUKATH IIiJ Yac IPUTATHEHHS 0ci0, SKi 3afiMaTh
BinmoBizanabHe M 0COOJIMBO BiANOBifajabHE CTAHO-
BHUIIE 0 IOPUANYHOI BiZITIOBiAaILHOCTI 3a HEHAIEKHE
BUKOHAHHS 000B’I3KiB, IOKJIAJEHUX IeP:KABOIO.

AHani3 ocTtaHHIX AOCTimKeHH i MyOumikairiii.
IlMuporui#i cIeKTp acUeKTiB, AKWH MAaiOTh IPAMUI
i omocepemlKOBAHWI CTOCYHOK IIMOAO BUCBiTIIEHOI
mpo0JieMaTHKY HEOJZHOPA30BO CTAaBaB IIPeIMETOM
HAYKOBOTO iHTepecy BiTUMBHAHMX U iHO3eMHUX
nocaifHUKiB. o umcia TaKuMX MOMMPEHUX i 4acTo
IUTOBAHMX PE3YJbTATiB CIif BigHecTw BimmoBigHi
nopooku B. T. BasuanoBa, B. B. DBamrannuk,
H. B. Isanuyka, M. 1. 3ybpumskoro, A. B. Manbko,
M. I. MarysoBa, A. B. Menexiua, H. ®. Kysuemosoi,
A. 1. Kopobeesoi, ®. M. Pemernikosa, 0. C. Illem-
IIyYeHKa i 0araTbox iHIINX.

Burnan ocHoBHOoro marepiaay. Ilepm Hix mpen-
MeTHO (POKYCYBATHCh BiTHOCHO OKpecjieHOI TeMa-
TUKJ HAYKOBOTO JAOCTiI:KeHHS CJIiJI 30CepeIUTH CBOIO
yBarH Ha AeAKUX BUCKIJHUX acmeKTax. ViieTscsa mpo
Heo0XiTHicTh BUOKPEMIEHHS 3 UncJja 0ci0 yIIOBHOBA-
JKeHIX Ha peasisarfiro QyHKI[if mep:kaBu Ta Miciie-
BOTO CAMOBPSAAYBAHHA caMe THX, AKi 3aifiMaioTh Bif-
MoBifajabHe # 0co0JMBe BifIOBifaJbHE CTAHOBUIIE
y IOTOYHi# BIagHi# mapagurmi. [HITa 3HaK0BA O3H-
Iid, I0 BapTye POSTJIAAY Ta 3MiCTOBHOT'O OIIPAIlIO-
BaHHS — XapaKTepHUCTHKa IOPUIMYHOI BiAIOBimams-
HOCTi SIK IIpaBOBOi KaTeropii.

CrocoBHO KoJia 0ci0, AKi 3aiiMaloTh BifgmoBi-
JaJbHe I oco0/JMBe BifmoBigajbHEe CTAHOBHIIE, TO
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3 1miei mo3urii, BUIIpaBgaHo, KePyBaTUCI OKPEeMUIMU
mosnoxkenHaMu 3Y «IIpo 3amobiranusa KopymIrii» Bix
14.10.2014 p. Ne 1700-VII [1] Ta 3Y «IIpo BHECEHHS
3Min 1o 3axony Ykpainu "IIpo samobiraHus Kopyi-
mii” 1I[0Z0 BiHOBIEHHSA iHCTUTYIIHHOIO MeXaHiZMy
samobiranua Kopymiii» [25]. Taxk, srigzHo mpumiTEM
10 cT. 513 BKa3aHOr0 HOPMATHBHOTO-IIPABOBOTO AKTY
J0 uKcJia ux ocid Bigaocareea IlpesugenT Yipainu,
[Tpem’ep-minicTp Yrpainu, uwien Kabinery MinicTpis
Yxpainu, mepmiuii 3aCTymHUK a60 3aCTYIHUK MiHi-
cTpa, ujgeH HamioHanpHOl pagu YKpaiHu 3 NMUTaHb
TenebaueHHa 1 pagiomoBaennsa, HamionaasHol KoMi-
cii, mo 3xilicHIOE Jep:kaBHE PeryJIioBaHHA V chepi
puHKiB (inancoBux mocayr, HamionambHOi Komicii
3 IMiHHWX THamepiB Ta (GOHAOBOrO PUHKY, AHTHUMO-
HOIIOJIBHOTO KOMiTeTy YKpaiHu, YIOBHOBasKeHWUM
3 POBTJIALY CKapr MpO MOPYIIEeHHS 3aKOHOAABCTBA
y cdepi mybrivaux 3aKymiBens, ['omoBa [lepsxaBHOTO
KOMiTeTy TenebaueHHS i paJioMOBIeHHSI YKpaium,
Tl'onoBa ®omay mep:kaBHOrO ManHa YKpaiHU, HOTO
MepIIni 3aCTYIHUK ab0 3aCTyIIHUK, wieH [leHTpasb-
HOI BuOopuoi Komicii, uneH, iHcmexTop Bumioi pagn
IpaBOCYAAA, UJieH, iHcmekTop Bumioi xBamidika-
miHOl KoMmicii cyamiB YKpaiHu, HADOAHUN JeIyTaT
Yxpainu, YnosHoBa:xkeHul Bepxosroi Pagu Ykpainu
3 IPaB JIIOANHU, ¥ IOBHOBAXKEHNUH 13 3aXUCTY AePKaB-
HO1 MoBH, wieHr HamionaspHOI KOMicii 3i cranmapTiB
nep:xaBHOI MoBH, [lupexTop HarionaabHOro aHTUKO-
pymuiifizoro 010po YKpainu, f10oro mepInii 3aCTYIHIK
Ta 3acTymHUK, ['omoBa HamiomaibHOro areHTCTBa
3 TUTaHb 3a1100iraHHA KOPYIINii Ta #10r0 3aCTYIHUKH,
l'eHepanbHUN TIPOKYPOP, HOT0 IEPINNN 3aCTYITHUK
Ta 3acTymHUK, ['osoBa HamionanpHoro 6aHKY YKpa-
iU, ioro mepIuil 3aCTYIHUK Ta 3aCTYNHUK, UJeH
Pagu HamiomansHoro 6amky Ykpaimm, Cekperap
Pagu mamiomanpHOl Oe3meku i o0opoHUM YKpainu,
HOT0 TepIInii 3aCTYIHUK Ta 3aCTyNHUK, KepiBHUK
Odicy IIpesugenTta YKpainu, #oro mepuinii 3acTyi-
HUK Ta 3acTynHuK, llocriitauii [IpexncraBauk Ilpe-
suneHTa Ykpainu B ABroHomHuin Pecny0umimni Kpuwm,
HOT0 TePIINi 3aCTYIHUK Ta 3aCTYIHUK, PATHUK a00
momiuauk [IpesumenTta Yrpainu, [Ipem’ep-mimicTpa
Yxpainu, ocobu, mocagu AKUX HaAJIEKaTh JO IOCAT
Jep:xaBHOI cry:x0M KaTeropii « A» abo «B», Ta ocodn,
mocaau u. 1 cr. 14 3Y «Ilpo cry:x0y B opranax micie-
BOro camoBpanyBanHa» Bix 07.06.2001 p. Ne 2493-
III [2] BigHeceHi mo mepimoi — TpeThoi KaTeropiit [1].
Takox OO0 3a3HAUEHOTO IIEPeNiKy BaKOHOAABEIlb
BKJIOUae cyamiB, cyamiB Komcrurymiiimoro Cymy
YKpainu, IpoOKypopiB, caiqunx i misHaBauiB, KepiB-
HUKIiB, 3aCTYITHUKY KePiBHUKIB Iep;KaBHUX OpPTaHiB,
IOPUCIUKIIA AKUX MOMMUPIOETHCA HA BCIO TEPUTOPiIO
Yxpainu, ix amapaTiB Ta caMOCTiHUX CTPYKTYPHUX
miApo3ainiB, KepiBHMKIB, 3aCTYIHUKIB KepiBHUKiB
Jep:KaBHUX OpraHiB, opraHis Baagu ABToHOMHOI Pec-
ny6miku Kpuwm, 10pucIuKIia SKUX TONTUPIOETHCS HA
TEePUTOPiI0 OfHiel a00 KimbKox o0sacreit, ABTOHOM-
Hoi Pecryosriku Kpum, mict Kuesa abo CeBacromoss,

KepiBHUKIB [ep:KaBHUX OPraHiB, OpraHiB BJaau
Astonomuoi Pecniyomixu Kpum, ropucaukmia axmx
MOIIUPIOETHCA HA TEPUTOPiI0 OZHOTO ab0 KiTbKOX
paiioHiB, MicTa pecmyOJiKaHCbKOr0 B ABTOHOMHIM
Pecny6aini Kpum a6o o6acHOro 3HAUEHHS, PAOHY
B MicTi, MicTa palilOHHOTO 3HAUYEHHS, BilICBKOBUX
mocazoBux 0ci0 Bumoro ogimepcbkoro cxaamy [1].
Sk 0aummo, 3aK0HO/ABEIh 0 UMCIA TAKUX CY0’ €KTiB
BiTHOCHTDH IIMPOKE KOJIO TOCAJOBUX 0Ci0, YITOBHOBA-
JKeHUX Ha BUKOHAHHA (DYHKI[IN Iep:KaBM Ta MicIle-
BOTO CAMOBPATYBAHHA.

Ha koxxHOTr0 3 TaKuX 0cib [ep:KaBoIo MOKJIafa€ThCS
HU3Ka 3000B’13aHb HEYXMUJIbHE CHCTEMHE BUKOHAHHSI
SAKUX — HeoAMiHHME aTpuOyT mpodeciiinoi pigmpHOCT
ocTaHHiX. Besmepeuwno, BusHaUeHi 000B’I3KM HOCATH
0CO0TMBUI XapaKTep, 3BaKal0yy HAa KOJO 3aKOHO-
IaBUO BUBHAUEHUX 3aBIaHb i PYHKITi 1TuX 0ci, mopiB-
HAHO 3 iHIIMUMY cy6’€KTaMu, II[0 IPaKTUUHO 3abe3Ie-
YyI0Th (DYHKITIOHYBaHHA MeXaHi3My JepiKaBH.

3 IpHBOAY IOPUAWYHOI BiAMOBiZANTBHOCTi, TO
BKa3aHOMY IIMTAHHIO JaBHO BiBemeHA CBOIO Baroma
1 0c0o0JIMBa POJIb ¥ CIelianbHil JiTepaTypi. Haseme-
HUM CIEKTDP AUCKYCIHUX I0JI0KeHb HEOZHOPa30BO
mepe0yBaB y IEHTPi IIpPeIMETHOI yBarwm HayKOBIIiB.
OrpuMaHi pe3yJabTaTH 3 IIbOTO MHUTAHHA, 34 BECh
mnepiox 30-Tu piuHOI He3aIeKHOCTI, PEryIAPHO OyIur
00’eKTHBOBAaHI yV PiBHMX BUIAX HAYKOBUX IIpAallb.
CyuacHU# eTam TaKOK XapaKTePUYETHCA CTIHKUM
TMOIUTOM i3 0OKY JOCTiAHMKIB BiJHOCHO aHAaJi30-
BAHOTO CIEKTPYy IuTaHb. BapTo Tako:x BigMiTuTH,
IIT0 He MaJja KiJbKicTb pisHMX BMAIiB POOIT 3a IUM
HAIPAMOM CTOCYIOThCA 6e3mocepeHb0 MpeCTaBHuy-
KiB I'pym, AKi 3afiMaioTh BiAmoBigaasHe a60 0cobIIBe
BiZIIOBimaIbHE CTAHOBHUIIE Y BJIAAHIA BEPTUKAJI.

Iloromxyemocs 3 TOUKOIO 30pY, IO B IOPUIAWIHIN
JiTepaTypi y 3arajJbHUN BUCXiTHUU TepMiH «Bifmo-
BiZlanbHICTE» YKJAJAIOTh Di3HE 3MiCTOBHE HAIIOB-
HeHHA. [JoMiHyOUMMM TOIIMPEHUMU TOTJIAJaMU
BOauaeThCI MpeAMEeTHA KOHIIEHTPAI[id Ha TYMI[i IIPo
meBHUM 0008’ 130K (-1) a00 3aX0¥ MOKapaHHsA. 3 IpH-
BOZY 000B’sI3KiB, TO HIEThCA IIPO AKTUBHUM ACIEKT
BiZIIOBiIAILHOCTI, B AKOMY OCTAaHHSA IO3UIIIOHYETHCS
K YCBiMOMJIEHHS IIE€BHOIO 0CO00I0 BJIACHOT'O MiCIIs
V CYCIIiJIbCTBi, CBOEI POJIi B CYCIiJIbHOMY IIPOTPECi,
TepCOHANBHOI YyUacTi y cIpaBax JepKaBU TOIIO.
BbOauaeTnes, 1m0 BiAMOBiZaNIbHICTE B TAKOMY 3MicTi
CTAHOBUTH CBOEPiTHUI MOpajbHUI 1 mOMiTHUHUM
peryaarop nosexiuku [3, c. 180]. CrocoBHO immIoro
MOIIMPEHOT0 3raflaHoT0 BapiaHTY, TO IPHUIYCKAEMO,
10 HleThCA PO PearyBaHHS [eP:KaBU B 0CO0i YIIOB-
HOBa/KEHUX Cy0’€KTiB Ha HACJTiIKY HETaTHUBHOI IIOBe-
IOiHKM KOTPOToCh i3 yyacHUKIB mpaBoBifiHOCHH. IIifg
«HETaTWBHOWI0 MOBEAiHKOI0», B HAIIIOMY PO3YMiHHI,
BbauaeThCA TaKa MOJeNb MOBOMKEeHH iHanBiga, 110
MOPYIITye ycTajeHW# i BUBHAHWM IpaBOBUM YKJaL
VY KOHKPETHIH JepsKaBi.

Besmepeuno, gep:kaBa Oyayum 3000B’d3aHa
HEYXUJIbHO ¥ e(peKTMBHO peasi3oByBaTH CBOI ()YHK-
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il Ta 3 METOI0 HEeJONYIeHHA IOCUIeHHA ArcOaaH-
ciB y pisHEX c(hepax BIKMBA€ 3aXONM IOAO ITPUTAT-
HEeHHsS BUHHOTO [0 Bizmosijampmocti. Ciuig Taxox
BJIYYHO 3a3HAYUUTH, IT[0 Y TAKOMY BUIIAAKY, AAETHCA
BUHATKOBO IIPO PETPOCIEKTUBHY CTOPOHY BiJIOBi-
nanabHOCTi. ToOGTO, MEBHI BaamgHi iHCcTHTYIIi mpoOBa-
JIATb CAaHKI[IOHOBaHI Mipu, HallijleHi 3pearyBaTu Ha
OiTHHS, 0 MaJK Micime B MuHyJoMy. IlepekoHani,
[0 V IBOMY ¥ IIOJISTa€ KJIOUYOBA BiAMIHHICTH JBOX
HaBeJleHUX i POSTVIAHYTUX MOMMUPEHUX MiAXOAiB.

I3 mpuBOAy aBTOPUTETHUX MO3KUIIii BiTHOCHO PO3Y-
MiHHA TOHATTA 1 CYTHOCTI medimimii «iopumawuHa
BiZITIOBiJaTbHICTB» 3ayBa)KyeMO Ha TOMY, IO HA ITei
MOMEHT He c()opMOBaHa KOHCOJiZioBaHA AYMKa CTO-
COBHO HaBeIeHOTo TepMiny. BBamaemo, 1110, 3 0JHOTO
OOKy, Ile 3yMOBJIEHO iCHYBaHHSAM ITTMPOKOTO PisHO-
XapaKTepHOTro Jiala3oHy MepeKoHaHb i3 IbOTO MpH-
BOZY, a 3 iHIIIOTO — CKJAAHICTIO ¥ OaraTorpaHHiCTIO
BKa3aHOi KaTeropii.

Tum He MeHII, 3ycTpivalThCA CXOMKi 3a 3Mic-
TOM I03uIlii, AKi Opi€eHTOBaHI Ha IEBHY CILIbHY
CYKVIIHICTb XapaKTepPUCTHK BiJHOCHO aHaJi30-
BaHoro moHATTA. o mpukiaxy, H. B. IBanuyk
ta H. I. MaTy3oB mosuIlioHyIOTh BKasaHy ngeQiHi-
[if0 AK OJWH i3 coIiaJbHO-IIPABOBUX PETYJIATODPIB
[4; 5, c. 101; 6, c. 443]. Hacamnepen, H. B. Isanuyx
Bizmiuae, 110 TaKa BifmoBizanbHiCTE 6GE3IOCEPEIHEBO
OB’ sI3aHa 3 IMpaBaMu i 000B’A3KaMu TPOMAAAH, i3
BUKOHAHHAM B3a€MHO MPUAHATHUX 30008’ A3aHb Pis-
HUMU cy0’€KTaMu, i3 piBHEM PO3BUTKY IPABOCBi0-
MOCTi, TPaBOBOI KYJIBTYPHU I'POMAAH ¥ CYCIiIbCTBI,
T00TO IIe «IeBHA Mipa cBoOogu» [4; 5, ¢. 101]. B cBotO
yepry H. I. MaTys0B, akIieHTy€e yBary Ha OPUINIHIT
BiZITIOBiATBHOCTI AK OJHOMY 3 BUIIiB COIIiaJIbHOI BiJl-
[IOBiZaJIbHOCTI iHANBi KA, TOJOBHOIO 0COOINBiCTIO AKOI
€ Te, IT[0 BOHA II0B’ 13aHA 3 MOPYIIEHHAM IOPUINIHIX
HOPM, 3a AKWMHU CTOITh amapaT MPUMYCY Iep:KaBu
[6, c. 443]. HaromicTs, meaki immri BiTunsuani i ixo-
semui gocrigauku (0. B. Menexin i B. T. Basuies)
€ IPUXUILHUKAME TOYKH 30DY, 1110, B IbOMY KOHTEK-
CTi, MOBa, IOBMHHA WTW IIEBHUI Pi3HOBU/ IPaBOBiJ-
HOCHH [7, c. 407; 8, c. 47]. 3okpema, O. B. Menexin
TAYMAUYUTh OPUANYHY BiATIOBiJadbHICTD, AK 000B’ -
30K IIpaBOIOPYIITHMKA HECTH IIOKapaHHd, 3a3Ha-
BaTH CAaHKIIiN, mepea0daueHWX MPABOBUMU HOPMAaMMU
i BaCTOCOBYIOTHCA KOMIIETEHTHUMY OpPraHaMu y pasi
HaABHOCTI (P)aKTy CKOEHHSA MPOTUIIPABHOIO MiAHHA
[7, c. 407]. B. T. BasuneB Bim3uauae, 110 iHCTUTYT
IOPUAWYHOLI BiAIIOBiZAJIBLHOCTI € 3arajJbHUM, KOMII-
JIEKCHUM 3a CBOIM 3MicTOM (BKJIIOUaE HOPMHU Pi3HUX
rajayseii), CBOEPiAHUIL 3a CTPYKTYPOIO (CKJIALAEThCA
3 imcTUTYyTiB i ramysi B mMislomMy), OXOpPOHHMI 3a IpHU-
3HAYEHHAM, (DYHKIIIOHAJbHUU IHCTUTYT IIpaBa, IO
peryJioe IeJiKTHI BiTHOCMHM METOZOM IIOKapaHHS
IIPaBOMIOPYIIHUKIB [8, c. 47].

Y niteparypi mictareca ¥ iHII BigMiHHI mO3H1-
mii 3 mporo mpuBoxy. Tako:k 3ycTpiuaroThes Iepe-
KOHAHHSA, fAKi HOCATh KOMOIHOBAHHI XapakTep,

IHITMMY CJIOBAMH — BKJIIOUAIOTH €JEeMEHTH PisHUX,
y TOMY UMCJi BUCBITJIEHUX B IOCJTiI:KeHHi Iepe-
KOHAaHb. HaouHMM BIYYHMM IWIPUKJIALOM TaKOIO
CYI:KeHHS MOKHA BBaskaTu moryaxn B. I. YepBoHIOK,
dKa CTBEPIKYE, IO TaKa BiAIOBiZAaJIbHICTL B3a-
raji Mae moABifiHYy cyTHicTb. BimmoBimHo, aBTOpKa
PO3KpHmBae ii uepe3 IMMPOKUN i BYSbKMH IigXOmu.
3 mpuBofy nepioro (dizocodebKoro), To PUANIHA
BiZIIOBiIAILHICTE PENPE3eHTYEThCA SK CTAaBJICHHS
ocobu 0 CYCIiaLCTBA i 0 Aep:KaBu, A0 iHIINX 0Ci0
3 TOUKY 30pY BUKOHAHHS HEI0 IIEBHUX 000B’A3KiB 110
BiJIHOIIIEHHIO N0 CYCIiIbCTBA, Aep:KaBu ab0 iHIIMX
oci6. [lTomo By3bKOTO (CIIEniaabHO-I0PUINIHOIO) Mijl-
X0y, TO IOCTiIKyBaHA KaTeropis MO3UIIOHYETHCS
K peakIlis Jep:KaBu Ha CKOEHE IIPABOIOPYIIEHHS
[9, c. 565]. Ha ocHoBi ominku iHTepmperarii xare-
ropii «OpUAMYHA BiANOBiJANBHICTH» 3ayBaKMUMO,
1[I0 BKa3aHa IOHATIMiHA OIMHUIIA Ma€e BasKJBe 3HAa-
YeHHd 14 IPaBOBOi HayKu. BiflsHaunMo TaKOXK, 110
BOHA € CKJIaMHOW0, 6araTorpaHHoio, Mae cruerudiuny
CYTHICTH Ta € HEeBiJ'€MHOI0 3 TOUKM 30py HAyKOBOI
XapaKTePUCTUKY MIPOLIEYP pearyBaHHsA Iep:KaBy Ha
HeraTuBHY (TOOTO MPOTUIIPABHY) IIOBEAIHKY.
CrocoBHO X, Oe3mocepefHL0 MPOOJIEeMATUKHA Bifl-
TOBiJaIbHOCTI 0Ci0, SKi 3aiMaIOTh BiAIOBiaIbHE UK
0COOJIMBO BifIIOBifasbHE CTAHOBHIIE, 38 HEHAJIEKHE
BUKOHAHHS O000B’A3KiB, IOKJaJeHNX [IepP:KaBoio,
TO 3Ba’KalOuM Ha piBeHb i XapaKTep YIpaBIiHCBKUX
i iHmwuX pilleHb, a TAaKOXX BPAaXOBYIOUM IO3UITiL
OCTaHHIX ¥ IIbOMY CEHCi MOBY BapTO BECTH IIPO KpH-
MiHAJBHY BiJIIOBifaJbHICTE OCTaHHIX. Besmepeuno,
IIpH MeBHUX 00CTaBUHAX 3a3HAUEHi 0c00M, 3a MifcyM-
KaMH BJIACHOI IpodeciiiHol ZissabHOCTI MOKYTEL OyTH
MPUTATHEHI [0 aaMiHiCTpaTWBHOI, TUCIUILIiHAPHOI
Ta IIUBLIBHO-TIPaBoBoi. IIpoTe, K10 OpaTu 10 yBaru
mpobJeMaTuKy He BUKOHAHHS 000B’A3KiB, IOKJIaje-
HUX JEP:KaBoIo, TO, B IIbOMY BUIAIKY, CIiJ 30cepe-
IUTHCA caMe Ha KPUMiHAIbHIN BiAOBiZAIBHOCTI.
Binbme Toro, HemogaBHO chopMOBaHA IPAKTUKA
TIOKAa3ye, IO IepepaxoBaHi BuUIlle BUAW HOPUINYHOI
BigmoBimanbmocTi (amMimicTpaTwBHA, JUCITMILI-
HapHA Ta NUBLIBHO-IPABOBA) HE 3aBMKIU BIAETHCA
3aCTOCOBYBATH Y IIOBHIMl Mipi CTOCOBHO caMe 3a3Ha-
yeHOTO KoJa oci6. Hampuraan, y Pimenni Korncru-
rymiaoro Cyny Yrpainu (KCV) Big 27.10.2020 p.
Ne 13-p/2020 [10] 6ymo KapauHAJBHO 3MiHEHO
MgXoayu B3araji IMoA0 NPUTATHEHHA OO0 KPUMi-
HabHOI BifmoBimasbHOCTI 0ci6, AKi € cy0’eKTaMu
InexkaapyBanHsa. fIK Bimomo, 1e pimenusa Komcru-
rymifimoro Cyny YKpainy CIPOBOKYBAJIO IIMPOKMI
CYCIiIbHUI Pe30HAHC cepef MPeJCTaBHUKIB rpoma-
IAHCBKOTO cycIiabeTBa. MoKeMOo TaK0M BigMiTuTH,
IIT0 BOHO INIPW3BEJIO [0 TPOSBIB HETATUBHUX peaK-
Ii#l 3 00Ky MiKHAPOAHUX HMAPTHEPiB i Maso peasbHi
eKoHoMiuHi ¥ imimsxeBi mHacmigru. Ilpore, daxisii
HamionampHoro aredTcTBa 3 IHUTAaHb 3aI00iraHHs
KOPYIIIii BUIIIAIOTH e OAWH BAXKJIWBUM IIiICYMOK
3raJaHOTO JOKYMEHTY — (DaKTHUHY He MOXKJIUBICTH
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OPUTATHEHHA ¥ 10 agMiHiCTPaTHBHOI BiAIIOBimasb-
HOCTi «TOII-TTOCAJIOBIIiB» 3a KOPYMIIiiiHi Ta mOB’ A3aHi
3 Kopymieto mpaBomopymrenHs [11]. IcaytoTs cyTTeBi
MepelioHr IOPUAMYHOTO I 3ycTpiuaoThbed (PaxTopu
inmoro xapakTepy, OOyMOBJIEHI 0COOJHBOCTAMHU
COIIiaJIbHO-TIPABOBOT0 CTATyCy IPeACTaBHUKIB Iiel
rpynou ocib, AKi YHeMOMKJIWBIIOIOTH NPUTATHEHHS
IO amMiHiCTPaTWBHOI, AWCIMILIiHAPHOI Ta IMBiJb-
HO-IIPaBOBOI BipmoBifgaspHOCTEH. TakKoK BpPaxoBy-
I0YH COIliaJIbHO-TIPaBOBe CTAHOBUIIE NPEACTaBHUKIB
miel rpymu cepe 0araTOUMCIEHHOTO MEPEIiKy 0ci0
VIIOBHOBAaKEHNX HA BUKOHAHHA (YHKIN Iep:KaBu
U MiCIIeBOTO CaMOBPSIYBAHHS HEPiTKO HE BIAETHCA
oTpuMaTH 0a:KaHuR e()eKTH BiJl TAKUX 3aX0/iB aBTO-
PHUTETHOTO IPUMYCY .

3HaKOBa Ta PeayliCTUYHA 3 TOUKU 30PY BipoTigHO-
CTi 3acTOCYBaHHS BOAUAETHCS caMe KpUMiHaJIbHA Bif-
MIOBiJAJBHICTD, KA, Y IOPiBHAHHI 3 iHITIMY BUIAMU,
Mae 0ibI cyTTeBi Hacaigku. Tum maue, haxT IPUTAT-
HeHHSA AKpas I0 Iiel BigmoBigHOCTI, YacTo, y IOHAIb-
IIIOMY, TIOPOKY€ IOPHUANUHI Ta MOJTITHUHI 00CTaBUHH,
0 YCKJIAMHIOTh, BiITEpMiHOBYIOTh UM HaBITH yHe-
MOKJIMBJIOIOTH 3aHATTA ITOCA]] B OpraHax JAep:KaBHOL
BJIaju Ta (a00) MicIeBOro caMOBPSAYBAHHA.

B. B. Bamrannuk 3ayBakye, 110 KpHMiHaJbHA
BiAMOBiZANTBHICTE MEPIKABHOTO CJIYKOOBIE € 0CO-
OMMBUM MIPABOBUM iHCTHTYTOM IOPHUAUYHOI BigIOBi-
TAJBHOCTI Jep:KaBHOTO CIYKOOBIIA, Y MEKaX AKOTO
JaeThca Oo(imifiHa OIiHKA IIOBEJiHKA Iep:KaBHOI'0
cayx060BIsa (mii abo OesmidgabHOCTI) AK 3JI0UMHHOI,
mporumnpasHoi aii [12]. Ilepekonawni, 110 11€ TOBUHHO
CTOCYBATHCSA BCiX TMX 0ci0, AKi 3afiMaroTh BifImoO-
BimaimbHe uYm 0CO0JMBO BiANOBiZaibHE CTAHOBHILE
B HaI[iOHAJILHIN BIAAHINA cCCTEM.

Ilopax i3 muM, IOTOAKYEMOCS 3 IIEPEKOHAHHSM,
[0 KPUMiHAJIbHA BiJIOBiJANIBHICTH OEPIKABHOTO
CJIyK00BIIS IOJIATAE B 3aCTOCYBAHHI 10 HHOT'O 3aX0/IiB
JIep’KaBHOTO IIPUMYCY V BUTJIAJI HACTaHHSA HeTraTUB-
HUX HACJiIKiB, i3 METOIO0 BiTHOBIEHHA CIIPABEIJINBO-
CcTi i TPaBOMOPAAKY Ta HEJONYIleHHA BUNHEHHA aHa-
JIOTiYHOTO YW CYMiKHOTO 3JIOUMHY Yy Mani0yTHLOMY,
mepem0aueHoro HopMaMu KpHMiHAIBHOTO KOLEKCY
Yxpaiuu. [Ipu ibomy, gep:xaBHNI CIYKO0BEIb IPH-
TATYEThCA [0 KpUMiHAJBHOI BiZITIOBiAAIBHOCTI JIMIIIE
V pasi mopylleHHA KPUMiHAJIHHOTO 3aKOHOAABCTBA,
SKIO BiH 3MifiCHUB HeZOTPUMAHHS IIPaBMJI, 3a0e3-
TMeUeHHSI AKNX BXOIUTh [0 0T0 CIy:K00BUX 0008’ A3-
KiB. BigmoBigHO, BificyTHiCTE 3B I3KYy MiiK CiIy:K0O0-
BUMH IOBHOBAKEHHAMH Ta AeCTPYKTUBHUMU IisIMU
IT0JI0 MOTEPIILJIOr0 CBiUNTD PO BiICYTHICTD CIYHK-
0oBoro zmoumuy. TakuM UYMHOM, IIiJCTABOIO IIPH-
TATHEHHS AEP:KAaBHOTO CJIYKOOBISA IO KPUMiHAJb-
HOI BiZTIOBiZA/MBHOCTI € CYKYIHICTH ABOX OOCTABUH:
1) BumMHEHHA 3JM0YMHY; 2) HeNOAEPIKAHHA IIPABILI,
3a0esmeueHHA BUKOHAHHA SAKMX HAJNEKHUTH 10 iX
cayx60Bux 000B’a3KiB [13, c. 283]. Oke, HaeThC,
BUHATKOBO, IIPO Ti IPOTUIIPABHI 3aX0/1, AKi MOXYTh
MAaTH MicIle IiJ yac BUKOHAHHS OCTAaHHIMM BJIACHUX

mocazoBux 000B’a3KiB (3000B’A3aHb, AKi MOKJIama-
I0THCA Ha KOHKPETHY OJUHUIIO Jep:KaBoio). Bkazana
Tesa € I[IIKOM BHUIIPABIAHOIO, a TAKOMXK 3BYMKYE KOJIO
3JIOUMHHUX AifAHB, AKi MOXKYTb OyTH iHKpUMiHOBaHI
TOCJIiIKyBaHUM HaMU I'pymaM ocib.

Buxogsuu 3 TaKol JIOTiKY Ta YCBiZOMJIIOIOUH CIIE-
nudiky COIiaJbHO-IIPABOBOTO CTATYCY IIPEICTAaBHU-
KiB aHaJTi30BaHOTO KOJO 0Ci0 3aKOHOMipHO (POKyCY-
Batu cBoio yBary Ha Posmimi XVII «Kpuminaanui
TIPABOIOPYINEHHS Y cdepi cay:xb60Boi migabpHOCTI Ta
mpodeciiinoi gifnbHOCTI, TOB’SI3aHOI 3 HAJAHHAM
myOaivHuX mocayr» KpuMmiHaaibHOTO KOJeKey YKpa-
iam Bixg 05.04.2001 p. Ne 2341-111 [14]. YpaxoByrouu
BHUIIe3a3HAUCHE, BUALINMO CKIAIN 3JIOUNHHNX JifdHb,
[0 MICTATHCA B HACTYNHHUX CTATTIX BaKOHY IIPO
KpuUMiHANIBHY BigmoBimambHicTh: 1) cT. 364 «370B-
JKMBAHHS BJAN00 ab0 CIy:KO00BUM CTAHOBHIIIEM);
2) cT. 364! «3/I0BXUBAHHSA IOBHOBAKEHHAMMY CIIYK-
00B0I0 0c000I0 IOPUANYHOI 0COOM TPUBATHOTO IIPaBa
He3aJIe’KHO BiJ opranisaimiiiHO-paBoBOl (opMU»;
3) cr. 364% «3miiicHeHHS HAPOSHUM AEIYTATOM
Yrpainu Ha neHapHOMY 3acizanui BepxoBHoi Pagu
YKpaiHu ToJI0OCYBaHHS 3aMiCTh iHITIOTO HAPOIHOI'O
nmemyrata YKpainu»; 4) cr. 365 «IlepeBumennsa
Biagu abo CIy:K00BUX IOBHOBA)KEHb IPAIiBHUKOM
IIPABOOXOPOHHOT'O Opramy»; 9) cr. 365% «3m0BXKu-
BaHHA ITOBHOBAKEHHAMM 0co0aMu, AKi HATal0Th
my6uiumi mocayrm»; 6) cr. 365° «BesmianbHicTh
ImpaliBHUKA IIPABOOXOPOHHOTO OpraHy IMOAO Hesa-
KOHHOI MifJbHOCTI 3 oprauisaiii a0o IpoBemeHHS
asapTHHUX irop, jgorepei»; 7) ct. 366 «Ciay:xboBe mia-
poOJeHHs»; 8) cT. 3662 « [lekIapyBaHHS HELOCTOBIP-
Hoi iH(opMarii»; 9) cr. 366% «Henmogauus cy6’ ekTom
IeKJapyBaHHS JeKJapailii ocodu, yIIOBHOBaKEHOI Ha
BUKOHAHHS QYHKIIN mep:xaBu ab0 MiCIIeBOTO caMo-
BpaxyBaHHa»; 10) cr. 367 «Cay:xb0Ba HexdaTiCTh;
11) cr. 368 «Ilpuiinarra mpomosumii, 00iNAHKHU
a00 ofiep:KaHHA HEIPABOMipHOI BUTOLU CJIYKOOBOIO
ocobo»; 12) cr. 368° «HesaxkomHe s0araueHHsd»;
13) cr. 368% «Ilizkyn cay:xk60B0i 0co6M IOPUANYHOI
oco0u IPWBATHOTO IIPaBa He3aJeKHO BiJ opramisa-
IifiHo-paBoBoi popmu» ; 14) ct. 368* «IligKymocodu,
gKa Hagae myOuiuni mocayru»; 15) cr. 368° «Hesa-
KoHHe 30araueHHs»; 16) cT. 369 «IIpomosumis, 06i-
IAHKA a00 HaJlaHHSA HEIPaBOMipHOI BUTOAM CIy:K0O-
Bii1 0co6i»; 17) cr. 8369? «310BKUBAHHSA BILIHBOM»;
18) c1. 3693 «IIpoTunpasHuil BILIVB Ha Pe3yJIbTATH
oimifiEnx cnopTUBHUX 3Maraub»; 19) ct. 370 «IIpo-
BoKamia migrymy» [14]. fAx OGaummo, B YKpaini
BU3HAHA ITIPOKA Mala 3JOYNHHUX CKJIAIB, 38 AKUX
MOJKJIMBO IPUTATHYTA OO0 KPUMiHAJIBHOI BifIIOBi-
TAJIbHOCTI MOCHIMKYBAHMX HAMH CIY:KO00BUX 0Ci0.
3asHaueHe, HAIliIeHe HA CIPUAHHA MiHiMizaIlii 3;10B-
JKMBAHb OCTAHHIMM, TMM CAMHM [IOAATKOBO Ii€BO
CTUMYJIIOIOUN Ha HaJe)XKHe BUKOHAHHA 000B’A3KiB,
TMOKJIaIeHUX JePiKaBOI0.

Ilns moBHOTM # BceOiUHOCTI HAYKOBOTO [OCJi-
IJKeHHS MPOIOHYEThCH, Y B3arajbHOMY BHIJISALI,
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O3HAWOMUTHUCS 3 iHO3EMHMMHU IPAKTHKAMHU perJa-
MeHTaIlii HopMaTHUBHOTO 3abesleueHHS BHUIIB 3JI0-
YMHHWUX OifdHb, AKi 3aCTOCOBYIOTHCSA [0 TAMTEIIHIX
«BHUCOKOIIOCAIOBIIiB» . BKasame Mae Ha MeTi 3a0esIe-
YATHU 3MIiCTOBHMY 1 I'DYHTOBHUY aHaIi3 MOPYIIEHOI
CKJIaHO0I MPO0JIeMaTHKY.

Tak, 10 mpuKIany, cy0’€KTOM BigIOBiJHUX 3JI0-
ypHiB y KK ®PH Bucrymaiots mocamoBi ocobw,
a TaKOoXX «0co0M, AKi cIemiaJbHO YIIOBHOBAMKEHI Ha
BUKOHAHHSA NyOJiuHuMX 000B’a3KiB». Y 3araibHii
YaCTWHi BKA3aHOTO HOPMATUBHO-IIPABOBOTO AaKTY
Taky oco0y IIpefCcTaBJIeHO uepe3 IPU3MYy Jep:KaB-
HO-TIPaBOBUX BiIHOCWH 3a I0OCa;oi a00 BUKOHAHHSA
3aBIaHb B cepi Jep:KaBHOTO VIPABIiHHA. 3 IPUBOLY
Ha3BaHMWX CIIENiaJbHO YIOBHOBAKEHMX HA BUKO-
HaHHA Ty0IiuanX 000B’43KiB OZMHUIL, TO, V PO3Y-
MiHHI TaMTeIIHBOI'O 3aKOHOJABCTBA, WUAETHCA IIPO
THUX, XTO He OyIy4uu IOCamoBOI0 0CO00I0 B CYCIIiJb-
cTBi a00 iHIIMX opraHisamifiHO-IpaBOBUX (opMax
BUKOHYIOTH VIIPaBIiHCBKI saBmamua [15, c. 14].
Y Kpuminansaomy Kogekci Icmamii Bigmosigass-
HICTh IOCAJ0BUX 0Ci0 mepexbauenHa B mimgposmimi 1
«IIpo mocamoBi 370YMHU Oep:KaBHUX CJIYKOOBIIIB
ra inmmux» pospiny XIX «310uvHM IPOTH Jep:KaB-
HOI BIagu». Y IHOMY PO3ALTi CIeIiaJbHUM Cy0’€K-
TOM 3JIOUMHY HapiBHI 3 M0CaZ0BOI0 00600 BUCTYIIAE
i mepsxaBHU cay:xboBens [16, c. 126]. ¥V cBoro uepry
Kpuminansauii Kogexc Itamii BKIOuae HACTyIHL
BUIM 3a3HAUEHUX MOCAJOBMX 3JOUMHIB: 1) mpuBIac-
HeHHdA; 2) Xa0apHULITBO; 3) MiAKYM; 4) miA0yproBaHHA
[0 BUMHEHHA HiAKYIy; 5) 3J0BKUBAHHA CIYKOOBIM
CTAHOBHUINEM; 6) BHKOPHMCTAHHS BHMHAXOXiB i Bim-
KPHUTTiB, AKi cTajm BigoMuMu 1o cay:xk0i; 7) BUKO-
pHCTaHHSA CIy:K00B0i TaAMHUINI; 8) mMiA0yPIOBAHHSA 0
HEXTYBaHHA i BHYIIAHHSA HAJl yCTAHOBAMHU, 3aKOHAMMU
Ta HOPMATHMBHMMHK aKTaMHu Bjaagu; 9) BigmoBa Bix
BUKOHAHHA CcIy:K00BuX 000B’A3KiB TommO [17, ¢. 79].
IlikaBuM € n0CBijf BKasaHOI KpaiHu, 30Kpema, IIi
TUM KYTOM 30DY, II[0 Y BUIIAAKY IPUTATHEHHA 10 Bif-
TOBiJaIBHOCTI Jep:KaBHOTO CIY:KOOBIIA He BUKJIO-
YeHO IPUTATHEHHA #oro OesmocepeqHiX KepiBHUKIB
0 IMCIAILIIHAPHOI Ta agMiHicTpaTHBHO-(hiHAHCOBOI
BiZITIOBiJaIbHOCTI 3a 3aBIAHY IIKOJY CBOEMY IIipO3-
Iy BHACTIMOK BificyTHOCTI 3 iXHBOTO OOKY Iepe/oa-
YEHOT'0 3aKOHOM KOHTPOJIIO 34 JOTPUMAHHIM CIVK-
00BUX 000B’A3KiB HiABiZOMYMM IIEPCOHAIOM, ¥ TOMY
YWCJIi AHA Ta BUKOHAHHA KOXHUM IIPAIliBHHKOM
CBOiX cay:x00BuX 000B’13KiB [18].

Kpuminansauii xogmexc Illeiimapii (Posmim 18
«37I0YnHHI TiAHHA MPOTH CIY:KO00BUX i mpodeciii-
HUX 000B’f3KiB») Hajiuye Taki 3JIOUMHHI AiAHHA
B Iit cepi BigzHOCHH: 1) BIOBMKMBAHHA CIY:KO0BUM
cranoBumeM (cr. 312); 2) HenpaBoMipHE CTATHEHHSA
360piB (cT. 313); 3) HempaBWJIbHEe BUKOHAHHA CIYIK-
0oBux 000B’sa3kiB (cT. 314); 4) omep:xamua xabapa
(ct. 315); 5) mpuitHATTa mogapyHKiB (cT. 316); 6) miz-
poOKa mOKyMeHTIB 3a mocagomw (ct. 317); 7) momm-
KOBe JiKapchKe cBigonTso (cT. 318); 8) momyienHnsa

Breui (cr. 319); 9) mopymeHHS cay:K00BOI TaEMHUIIL
(ct. ct. 320-321); 10) mopyurerHsa 000B’A3KYy Haja-
BaTH IOBigKu; 3acobam MacoBoi indopmarrii) (cr. 322)
[19,c. 105-106]. Ax 6aunmo, TaMTEITHI HOPMOTBOPIT
MIPUCBAYYIOTH BKA3aHOMY IITUPOKOMY KOJIY TUCKYCili-
HUX acleKTiB Heabuaky ysary. [Ipurim, gk i B YKpa-
imi, BigmOBiJadbHICTS ITi€l IpymIu 0cib MOIUPIOETHCT
Ha IIUPOKUH JianasoH cep CYCHiJbHUX BiTHOCHH.
Bb6auaemo, 1110 3a3HaUeHe Mae Ha MeTi MiHiMisyBaTu
PU3UKY IOTEHIIIHHNX 3I0BKUBAHDL 3 00KY IIpeJcTas-
HUKIB IOCTiKyBaHOI (DOKYC-TPYIIU.

Besmepeuno, it mepeBakaioua OiJBIIICTL iHITHX
Jep:KaB TAKOK I[ill MO3UITii BifBOAATE 0cObIMBE 3HA-
yeHHS. 3a3HaUeHe, Ma€ CTOCYHOK i 0 TUTAHHSA BUIIB
IOPUAUYHOI BiITIOBi A IbHOCTI BUCOKOIIOCALOBHX 0Ci0.
o mpuraany, SinoHchKe 3aKOHOLABCTBO Iepeadadae
YOTHPY OCHOBHi BUIW ITUCHUILIIHADHWUX CTATHEHb:
1) sBinbHeHHS; 2) MpU3yNWHEHHA MepeOyBaHHA Ha
mocaZi TMMYaCOBOTO YCYHEHHS CTPOKOM BiJ OJHOTO
ITHA 0 OTHOTO POKY, 0€3 BUILIATH TPOIIOBOI BUHATO-
pofu; 3) CKOPOUEHHA OKJALY, MOMKe OYTH YTPUMAHO
JI0 TPETHHH IIJIATHI 38 II€Piof Bi JHS 10 OTHOTO POKY;
4) momepem:KeHHA (3ayBaKeHHS, INCHMOBA JOTAHA)
[20, c. 44]. B Vkpainmi, ax Bigomo, mepemdauemi
HACTYIHI BUAW QUCHUILTIHAPHOI BiAIIOBiZaIbLHOCTI:
1) sayBaikenHsa; 2) morana; 3) IONEPemKEeHHSA ITIPO
HEIIOBHY CJY:K00BY BimmoBimmicTh; 4) 3BimbHEHHS
3 mocagu Jep:kaBHOI cay:xbm (u. 1 cr. 66 IIpo mep-
sKaBHY cay:k0y Bix 10.12.2015 p. Ne 889-VIII) [21].
Bb6auaemo, 1110 HaBegeHA iHO3eMHA TPAKTUKA, Y IIep-
CIEeKTHUBi, MOKe OyTH B3ATa MO yBaru IpH IOJAJb-
Ii# moranbJIeHi HayKoBil po3po0IIi ITHOT0 aCIeKTy
IOPYIIIyBaHOI MPOOIEeMATHK .

IlikaBoio € HaABHA IPaKTUKA 100 BJIacHEe BUAIB
BifimoBigambHOCTI aHAMiI30BaHOI IPyIH 0Ci0 ¥ AeAKUX
iHO3eMHHMX Jep:kaBax. Tak, 3aKOHOZABCTBO PpaH-
mys3pkoi PecmyOmikm mepembauae Jumille HACTYIIHL
BUAY IOPUIWYHOI BiJIIOBiIIHOCTI BHCOKOIIOCAIOBIIiB:
1) xkpuminanpHa BiANOBiZaNbHICTH TpPM BUABIEHHI
y mifxX 0cobm KOPYHI[IHHWX CKJIAZOBUX Ta 3JIOBXKU-
BaHHS CJIY:KO0BUM CTAHOBHUIIEM Y KOPUCIUBUX II1JIAX;
2) (imancoBa (maTepiasbHAa), y pasi 3amomiaHHSA
JTisIMM JIep:KaBHOTO CJIY:KO0BIISA MaTepialbHUX 30MT-
KiB yCcTaHOBi, B AKiil MPOXOAUTDH CIYKOY; 3) AUCITH-
mirinapHa [22, ¢. 16-17]. BignosigHo, ogHieto 3 Kito-
YOBMX BiIMiHHOCTeH Bif HAI[iOHAJIBHMUX IIPABOBUX
peauriii € BiICyTHiCTh I0PUAMYHOI 3MOTH IPUTATHEHH S
IO aAMiHiCTpaTWBHOI BiATIOBiZAJNBHOCTI OCTaHHIX.
Taka mapagurma, Ha Hallle TIepeKOHAHHSA, 3yMOBJIEHA
crenu(iko0 TaMTENIHbOI IPABOBOI perJiamMeHTallil
BimHOCUH y i#i cdepi. OgHic0 3 XapaKTepHUX 0CO-
OsmBoCTel AKOI € iCHYBaHHA «KOPCTKUX» HETATUB-
HUX HACJiJKiB B pasi CKOEHHA AiAHb IIPOTUIIPABHOI'O
XapaKTepy 3a yUacTi BUCOKOIIOCA0OBUX 0Cil.

B Toii :xe uac, y 0araTbox Aep:xaBax iCcHye CTiliKa
MpaKTHUKA IOM0 TMPUTATHEHHSA M0 BCiX KJACHYHUX
BUJiB I0PUIUYHOL BilTIOBiZAJBbHOCTI BECOKOIIOCAI0B-
uis. Tak, Mmo:kHa HaBecTH y mpukJjax Kanamy, mpore
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MiCTHUTBCS OHA 0COBIUBICTD, IO TIOJIATAE B TOMY, III0
CaMUM JeprKaBHUM CJIYKO0BIIeM MOoKe OyTH Ipes’ siB-
JICHUH II030B IMOJ0 THX IWBiJIbHO-IIPABOBUX AENiK-
TiB, Mie mepeadaueHo BifmoBiganbHicTS feprxasu [23].

3 TOUKH 30PY BU/IiB MeXaHi3MiB pearyBaHHs yIIOB-
HOBaKeHUX MyOTIUHNX iHCTUTYIi! HA MEHII CKJIaAHL
JOiHHS TAKOTO BUAY, TO, NJsd MOPiBHAHHSA, I[iKaBUM
yoauaerscsa gmocBig CIITA. Mosa, 6esmocepefHbo,
Hge Ipo B3aKOHOJABUO IepefbaueHy MOMKJINBICTD,
y MeBHUX INTaTaX, BXKUTTSA TAKUX 3aX0/[iB BILIUBY 10
mux oci0: 1) vacTkoBa abo MOBHA AMCKBaTi(iKaIis;
2) mepeMiIeHHS HAa HWKUYWHE CTYIIiHB; 3) MPOIO3H-
Iif OPUIUHUTYA «KOHMIIKTHiI» ¢(iHaHCOBI 3B’A3KM
[24]. Ileperonani, 1m0 Takuit K0ocBix Oyae KOPUCHUM
i nna Ykpainum y BUIagKy JOCIiIKEeHHSI 3a3HAUEHOT0
OUTAHHA ¥, BiAIIOBiZHO, OMPAIIOBAHHS IPOBiIHMX
iHO3eMHUX IPAKTHUK.

Cnig BigmiTuTH, 110 # iHII Aep:KaBU IPUCBAUY-
I0Th 3HAUHY yBary IIbOMY NMHUTAHHIO, 3Ba)KA0UM Ha
CTYIiHb IOTEHI[IMHNX BaroMuX PUBUKIB y pasi Bif-
CYTHOCTI HANEXKHUX «3amo0iKHUKIB». [lOIigbHO
HATOJIOCUTH ¥ Ha iCHYBaHHI CTiHKUX TeHIEHITIN CTO-
COBHO yHi(hiKaIii BiITOBifTHNX TPAaBOBUX CTAHIAPTIB
Ta HEYXWJIbHE CAiTyBaHHS BUSHAHUM MiKHAPOAHUM
IMiHHOCTAM i TPUHIIUIIAM.

Bapro Takox 3ayBaKuTH, 110 B KOHTEKCTi MOX-
JINBOT'O IIOIIYKY ILJIAXIB i3 yAOCKOHAJEHHA 3aKOHO-
JaBcTBa 3 IMTAHb BiJIOBIZaJILHICTL BHCOKOIOCA-
JOBUX 0ci6 3a HeHaJeKHe BUKOHAHHA 000B’ABKiB,
MOKJAJeHNX JAep:KaBoi0 CJAVIIHUM Oyne 3MiCTOBHE
OTIpaITiOBaHHA 3aKOPHOHHOrO HocBimy. IlepeBaramu
caMe IIbOTO IigX01y, BUIIPABIAHO, MOKHA BBAKATU
icHyBaHHS rapaHTiii om0 e()eKTUBHOCTI i pe3yJIbTa-
THBHOCTI TAMTEITHiX IPUMYCOBUX 3aX0AiB. I3 oruany
Ha BKasaHe, TAKWH MiAXix MOKe CIPUSTH 1 MOKBaB-
JIEHHI0O Mip i3 mocWJeHHA BiTUM3HAHOTO 3aKOHO-
JaBCTBA B OKpPECJCHOMY HAmpaMi Ta 3ab6es3lmeunTh
CTiIyBaHHS HOPMOTBOPIII IPOBITHUM iHO3eMHMM
IIpaKTUKaM i3 ypaxyBaHHAM HAIliOHAJbHUX peasiil.

BucnoBkM. 3a pesyiabTaTaMu BUKOHAHOTO JOCJIi-
IKeHHA 3TiCHEHO aHaji3 IIOTOYHOTO IIPaBOBOTO
3a0e3meueHHsd, II[0 PEryJIie CYCIiIbHI BifHOCHHH,
AKi MOMKYTb BUHMKATH IIiJ Yac MPUTATHEHHA 0Ci0,
AKi 3afiMaroTh BigmOBiZaabHe UM 0COOJIMBO BigIIOBi-
JalbHe CTAHOBHUINE («BUCOKOIOCAOBIIIB») M0 OPHU-
JUYHOI BifTIOBiJaILHOCTI 3a HeHAJIeKHEe BUKOHAHHS
000B’A3KiB, OKJAJeHNX Jep:KaBoo. BkasaHi ocodu
MOKYTh OyTH IPUTATHEHI 10 TAKUX BB IOPUANUHOL
BimmoBimanbHOCTi: 1) agminicTpaTuBHa; 2) TUCITUILITI-
HapHa; 3) KpuMiHaabHa; 4) nuBiILHO-IPaBoBa. Oco-
OJmBe Miclle, 3BasKaiouu Ha Te I110, HepiJKo, BKazaHa
Mipa MopoMKye IOPUAUYHI Ta HOTITUUHI 06CTaBUHY,
SKi YCKJIAJHIOIOTh, BiITeDMiHOBYIOTh UM HABiThH yHe-
MOKJIMBIIIOIOTh 3aWHATTS IOCA] B OpraHax Jep:KaB-
HOI Baagu Ta (ab0) MiciieBOoro caMOBPAAYBAHHS IPH-
CBSIYEHO KPUMiHAJbHIT BiAIOBifaabHOCTI.

IIpoananizoBaHo MPOBiZHME iHO3EMHUI JOCBif
IIPABOBOTO PETYII0BAHHSA BiJHOCHH Y TAMTEIIIHi i aHa-

JIoriuHin cepi. Y pasi MOKINBOro IOMYKY MIIAXIB
i3 yIOCKOHAJEHHS 3aKOHOJABCTBA 3 IMMTAHDL BifIo-
BiZlaJbHICTL BHMCOKOIIOCAZOBHX 0Ci0 3a HeHAaJIeXHe
BUKOHAHHS 000B’A3KiB, IOKJaJeHuX [Iep:KaBoio,
CAYIIHUM y0auaeThCs BUBUCHHS 3aKOPAOHHOIO J0OC-
Bimy.
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Anorania

Kyniw A. M., Ko63eéa T. A. BignosinaasHicts BuCO-
KOIIOCaJ0BHX OCi0 32 HeHaJIe:KHe BHKOHAHHS 000B’A3KiB,
TMOKJaeHuX nepixanoro. — CraTTs.

CraTTs mpucBIYeHA MUTAHHAM BiATOBiZagbHOCTI
BICOKOIIOCAI0BUX 0Ci0 3a HeHAJIeKHEe BUKOHAHHS 0008’ A3-
KiB, MOKJaJeHUX Jep:KaBoio. Harosoreno i aprymeHTo-
BaHO, 1110 HaJIesKHe cucTeMHe (DYHKIIOHYBaHHA MeXaHi3My
JIep:KaBy — KJIIOUOBe 3aBIAaHHSA BCiX 0Ci0 YIOBHOBAaKEHUX
Ha peaJisalfiio QyHKIIii Jep:KaBy Ta MiCIIEBOTO CaMOBPSI-
nyBauHdA. [TifKpecsieHo, Ha BUHATKOBI 3HAUMMOCTI Y ITUX
Impollecax TaK 3BAHUX «BHCOKOIOCAJOBIIiB», TOOTO THX
ONVHHUIIb, AKi 3alIMaIOTh BifNOBifaabHe i 0c00JIHMBe BigIO-
BifjaJabHe CTAaHOBWIIE Y BIAHIN BepTUKAaTi. AKIIEHTOBAHO
yBary Ha ToCTpiii moTpedi JOoCHi[KeHHd TUTaHH IOPUIINY-
HOI BiJIOBiZaJILHOCTI OCTAHHIX, 3BAYKAIOUM HA MOKJNBE
IIOCUJIEHHS HUBKU DeajibHUX PUBUKIB y yacTuHi #MOBIip-
HUX 3JIOB}KMBAHb MIPEACTABHUKAME IINX I'PYII.

IlepioueproBo BUBHAUEHO KOJIO IIOCANOBIIIB, AKi y
BJIaAHIN iepapxii saiimMaroTh BigmOBifaspHE UM 0COOJUBO
BifiMOBiJalbHe CTAHOBUINE, & TAKOX POSTIASHYTO ¥ IIpO-
aHaJIi30BaHO MOTJISAAYM IPOBiTHWX iHO3eMHHX i BiTuM3-
HAHUX [JOCTiAHWKIB BigHOCHO iX OaueHHS IOPUIUUHOI
BiZmoBigambHOCTI K mpaBoBoi Kareropii. Harosormeno,
1[0 3a3HAYEHi 0c00M MOMKYTb OYTH HPUTATHEHI J0 TaKUX
BU/IiB I0PUANYHOI BigmoBigampHOCTi: 1) agMinicTpaTuBHa;
2) mucnumnurinapHa; 3) KpuMiHaabHa; 4) MUBLIbLHO-TIPA-
BoBa. [IpeaMeTHY yBary CKOHIIEHTPOBAHO HA KPUMiHAJIb-
Hifl BiAgmoBimasbHOCTi, AK HalAieBimwii, cepex mepepa-
XOBaHMX, Mipi HeraTMBHOTO pearyBaHHA [AepiKaBM Ha
IPOTHUIIPABHY AifJbHICTH aHAJIi30BaHUX cy6 €KTiB. Bupmi-
JIEHO CTaTTi 3aKOHY IIPO KPUMiHAJBHY BiANOBifaJbHICTD
V AKUX MiCTATHCA CKJIAAN 3JOUMHIB, IO YMOMKINBIOOTD
BYKUTTS BiJIOBIZHMX 3aXO0MiB [0 IUX IocagoBux ocio. Ha

npukaani npaktuk Itamii, Icnanii, Himeuuwnnu Ta IlIBei-
mapii o3HafioMJIEHO ¥ IIPOAHAIi30BAHO 3 IPOBIJHUM iHO-
3eMHUM JOCBifJOM IIPABOBOTO PETYJNIOBAHHS BiIHOCHUH Y
TaMTeIIHi# aHasoriuHii chepi. [oBeneHo, 1o i inmri gep-
’KaBM MPUCBAYYIOTh 3HAUHY yBary IbOMY MHMTAHHIO, 3Ba-
JKAIOUY Ha CTYIiHb MOTEHIIHNX BaroMUX PUBUKIB y pasi
BificyTHOCTI HaJEKHUX «3aMOOLKHUKIBY. AKIEHTOBAHO
yBary Ha JOILIBHOCTI, B Pasi MOKJIMBOTO IOIITYKY ILIAXiB
i3 ymocKoHAIEeHHA 3aKOHOJABCTBA 3 MUTAHDb BilOBiTaIb-
HiCTh BHCOKOIIOCAZIOBUX 0Ci6 3a HeHaJeKHe BUKOHAHHS
000B’3KiB, MOKJIAJIEHNX JepPIKaBOI0, 3MiCTOBHOIO ¥ IIM-
OMHHOTO OIpAIllOBaHHS 3aKOPIOHHOTO HocBimy. HasBamo
KJIIOUOBi peajibHI IepeBaru TAKOIO MiLXO0Ay, 0CO0JIHBO B
YMOBaX aKTHBHOI'O IIepediry 6araTbox eBpoiHTerpamiinmx
IIPOIECiB.

Katouosi caosa: nep:kaBa, BHCOKOIIOCALOBI oco0wu,
000B’sI3KH, IIpaBoBe 3abe3lmeueHHs, OPUIUYHA BigIOBi-
MAJbHICTB.

Summary

Kulish A. M., Kobzeva T. A. Responsibility of high-
ranking persons for improper performance of duties
assigned by the state. — Article.

The article is devoted to issues of responsibility of
high-ranking officials for improper performance of duties
assigned by the state. It is emphasized and argued that
the proper systemic functioning of the state mechanism
is the key task of all persons authorized to implement
the functions of the state and local self-government. The
exceptional importance of the so-called "high-ranking
officials” in these processes, that is, those units that
occupy a responsible and particularly responsible position
in the power vertical, is emphasized. Attention is focused
on the urgent need to study the issue of legal responsibility
of the latter, taking into account the possible increase
of a number of real risks in terms of alleged abuses by
representatives of these groups.

First of all, the circle of officials who occupy a
responsible or particularly responsible position in the
power hierarchy is determined, and the views of leading
foreign and domestic researchers regarding their vision
of legal responsibility as a legal category are considered
and analyzed. It is emphasized that the specified
persons may be brought to the following types of legal
responsibility: 1) administrative; 2) disciplinary; 3)
criminal; 4) civil law. Subjective attention is focused on
criminal responsibility, as the most effective measure
of the state's negative response to the illegal activities
of the analyzed subjects. The articles of the law on
criminal responsibility are highlighted, which contain
the composition of crimes, which make it possible to
take appropriate measures against these officials.On
the example of the practices of Italy, Spain, Germany
and Switzerland, the leading foreign experience of
legal regulation of relations in the similar field there is
introduced and analyzed. It has been proven that other
states also devote considerable attention to this issue,
considering the degree of potential significant risks
in the absence of adequate "safeguards”. Emphasis is
placed on the expediency, in the case of a possible search
for ways to improve the legislation on the responsibility
of high-ranking officials for improper performance of
duties assigned by the state, meaningful and in-depth
study of foreign experience. The key real advantages of
such an approach are named, especially in the conditions
of the active course of many European integration
processes.

Key words: the state, high-ranking officials, duties,
legal support, legal responsibility.
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INTERNATIONAL LEGAL REGULATION OF INFORMATION RELATIONS
AT THE CURRENT STAGE OF THE DEVELOPMENT OF THE INFORMATION SPHERE

Formulation of the problem. Communication is
one of the forms of communication and interaction
between people. With the development of scientific
and technical progress, it became possible to com-
municate remotely by means of information trans-
mission by means of communication. Along with
this, the means of recording information, which was
necessary for its transmission and storage, were also
developed. The modern process of communication,
mediated by means of communication, the content of
which is information organized in a certain way, is
information communication, in the context of which
the transmission of information messages takes
place. The question of the emergence of a new sphere
of international law in the information sphere was
considered by scientist V.M. Koretsky, noting that
the active development of means of communication
will inevitably lead to the emergence of "electrical
law™ [1, p. 109].

Internet users are numerous individuals [2], and
its modern capabilities allow creating, processing,
storing and transmitting information regardless
of borders and distance. The "digital” environment
created by connected multimedia devices and com-
munication networks is called "cyberspace”. Cyber-
space is an essential part of the entire information
sphere of humanity and is a "virtual reflection” of
real information communications [3, c. 383].

The modern understanding of the information
sphere and cyberspace as its part is associated with
the concept of information society — "post-indus-
trial society as a historical phase of the development
of civilization, in which information and knowledge
multiply in a single information space. The main
products of information society production are
information and knowledge” [4].

The state of research of the topic. The defini-
tion of the term "information sphere” is not pro-
vided in modern international legal documents.
The information sphere as an object of legal reg-
ulation of information law is considered in the

© A. O. Riaboshapchenko, K. A. Zhebrovska, 2022

works of such scientists as I.L. Bachilo, V.N. Lopat-
ina, M.A. Fedotova, O.A. Horodova, M.M. Ras-
solova, I.V. Aristova, N.A. Vlasenko, A.I. Deshko,
A.I. Maruschaka, V.S. Tsymbylyuka, L.C. Kharch-
enko, 0.M. Honcharenko, O.A. Baranova, B.A. Kor-
mycha, 0.V. Oleinyka and other scientists.

The aim of the article. The aim of the article is
to study the development of the information sphere,
caused by the use of information and communication
tools and technologies, and its international legal
regulation, to provide a description of the current
state of regulation of information relations at the
international level, their formation and structuring
within the framework of international information
law at the current stage of the development of the
information sphere.

Presenting main material. As noted by V. Tali-
monchyk, "in the system of international informa-
tion relations, the process of globalization led to
their qualitative transformation and the formation
of anew structure of international information rela-
tions — an information society at the universal and
regional levels. Globalization in the information
sphere found its manifestation, first of all, in the
formation of a global information society [5, p. 3].
One of the indicators for assessing the digital divide
is access to the Internet, the ability to use cyber-
space [6].

Access to the Internet is one of the topics that is
included in the agenda of the Internet Governance
Forum every year. This problem is given significant
attention in the strategy of building an information
society in Ukraine: "One of the main priorities of
Ukraine is the desire to build an information society
oriented to people's interests, open to all and aimed
at development, in which everyone could create and
accumulate information and knowledge, have free
access to them, use and exchange them in order to
provide an opportunity for every person to fully real-
ize his potential, contributing to social and personal
development and increasing the quality of life [7].
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Scientific support for the processes of informa-
tization and development of legislation aimed at
building an information society is extremely impor-
tant. Legal science studies social relations that take
place in the information sphere, and mainly from
the point of view of their regulatory and legal reg-
ulation. The definition of the concept of the infor-
mation sphere is important not only from an episte-
mological point of view, but also for determining the
features of social relations carried out in it, which
is necessary for the regulatory and legal filling of
its content at both the national and international
levels. International law, as the main regulator of
international relations, is also changing under the
influence of the development of the global infor-
mation society, in particular, the Internet. First of
all, it is about the expansion of the existing sphere
of international legal regulation, its extension to
relations in the global information society and its
virtual reflection — cyberspace. There are also insti-
tutional changes due to the transformation of man-
agement functions in the information sphere at the
global level, as an example, the management of the
domain name system on the Internet by the private
non-profit corporation ICANN, which requires the
adaptation of international law to changes in the
organization of transnational information relations.

From a legal point of view, it is important to
define and characterize the features of the informa-
tion sphere as a subject of national and international
legal regulation, which will allow to eliminate ambi-
guity at the basic level and, in the future, to create
models for normalizing the newest social relations
implemented in this sphere.

Kopylov V.A. defines the information sphere as "a
system-forming environment within which the entire
set of social relations, called information relations,
arises and is implemented” [8]. He defines the infor-
mation relations themselves as "a separate, homoge-
neous group of social relations that arise during the
circulation of information in the information sphere
as a result of the implementation of information
processes in the course of the realization of informa-
tional rights and freedoms by everyone, as well as in
the course of the performance of duties by bodies of
state power and local self-government regarding the
provision of guarantees of informational rights and
freedoms. It should be noted that the information
sphere as a system of public information relations,
which are carried out by subjects of law regardless
of the distances between them and national borders,
with the help of global information infrastructure,
was historically formed and continues to develop on
an open extraterritorial basis, and according to the
specified properties cannot be regulated exclusively
by the domestic law of one or more countries.

Yu. M. Kolosov notes: "even information dissem-
inated by the state among its population can some-

times affect international relations and, as a result,
is not always a purely internal matter of this state.
Since, by its very nature, mass information inevita-
bly interferes in the sphere of interstate relations, it
would be justified to enshrine in international law
the principle according to which states bear interna-
tional responsibility for all national activities in the
field of mass information™ [9].

In this connection, a contradiction arises between
the interests of the state to exercise the sovereign
right to regulate public information relations within
the framework of the intrastate information infra-
structure and the interests of the rest of the world
community in the development of the information
sphere on the basis of the global information infra-
structure. This factor is one of the determining fac-
tors in the development of international legal reg-
ulation of the information sphere. Yu.M. considers
the role of international legal regulation of informa-
tion relations from a slightly different perspective.
Kolosova, E.S. Kryvchikova: "Mass information is
an important means of forming national and inter-
national public opinion, an integral component of
domestic and foreign policy. The use of mass media
on an international scale is inextricably linked to the
ideological struggle, the ideological struggle, the
competition of ideas should not turn into a politi-
cal confrontation. International law, in particular,
should contribute to this" [10].

Without belittling the role of international law
in the formation of world public opinion, it is impor-
tant not to forget about its main functions: coordi-
nating (internationalization, integration) — regard-
ing the development of uniform rules of behavior in
the information sphere at the international level;
regulatory — aimed at streamlining international
information exchanges between non-state actors of
transnational information relations; enforcement —
regarding states’ compliance with the rules of con-
duct in the information sphere in general and in
cyberspace, in particular; security — to maintain the
international legal order in the information sphere
and punish its violators [11, p. 54].

This is especially noticeable in the information
sphere, because social progress is largely deter-
mined by the development of this sphere, which
requires the corresponding development of inter-
national legal regulation. We also note that the law
is not the exclusive regulator in the information
sphere. Along with domestic and international
legal mechanisms for regulating social relations,
a fairly common tool is self-regulation in the form
of generally accepted norms of behavior of par-
ticipants in information processes, the so-called
netiquette (network etiquette). Self-regulation of
the behavior of social network participants based
on the rules adopted by forum participants is also
one of the forms of an informal, but in some cases
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quite effective way of organizing information
relations [12].

We should also not forget about the inherent
quality of information infrastructure, as a sys-
tem determined by technical parameters, directing
the behavior of participants within the framework
determined by the structure and algorithms of the
system, which exerts a regulatory influence on the
participating subjects of the information sphere
with the help of code. This aspect is given consid-
erable attention in modern studies devoted to the
interaction of social and technological regulation
of the behavior of participants in online interaction
[13]. Returning to the question of the role of inter-
national law in the regulation of information rela-
tions, it should be noted the all-encompassing, but
decentralized nature of information processes in the
middle of the information sphere.

Formulated by Yu.M. Kolosov's approach about
the presence of two main subjects of international
legal regulation in this area — the dissemination of
information, as well as the activities of mass media,
in our opinion, requires updating [14]. The modern
complex system of information relations, which
arise and are implemented in the global information
sphere, cannot be limited exclusively to relations
related to the activities of the mass media. After all,
mass media in their traditional sense are only one of
the subjects of information activity, a member of the
media ecosystem [15].

Such an "ecological” understanding of the rela-
tionship between the participants of information
processes further emphasizes the supranational
character of the modern information sphere and the
need for its international legal regulation. Created
by a combination of computers, networks and infor-
mation communication technologies of both individ-
ual and mass nature, the multimedia environment
has given a person the opportunity to transform
from a consumer of an information communication
product into its creator and communicator. This
became especially noticeable after the appearance
of interactive devices for individual multipur-
pose communication on the Internet regardless of
national borders. The specified international infor-
mation relations are also an object of international
legal regulation in connection with the fact that they
are supranational in nature and exist between legal
entities in different legal systems.

Investigating the peculiarities of modern infor-
mation relations, V.P. Talimonchyk analyzes the
criteria applicable to determining the international
nature of information relations. For international
information relations of a non-authoritative nature,
this author proposed three alternative criteria for
determining the international nature of relations:
the presence of a foreign subject; implementation of
cross-border transfer of information, availability of

a means of expressing information in another state
[16, p. 22]. According to another D.A. Saveliev, "the
global information space is the result of millions of
people around the world exercising their interna-
tionally recognized right to information. And in this
sense, the global information space is an object of
international legal regulation” [17].

Therefore, the information infrastructure exist-
ing at the global level cannot be limited by any ter-
ritorial borders of sovereign states, because it con-
sists of interconnected infrastructural elements at
the supranational level. Based on this, the use of
this global infrastructure by each individual clearly
means the transnational nature of the relevant
social relations, which requires the use of interna-
tional legal means of its regulation. Therefore, there
is a need for international legal support of these
relations. The peculiarities of the international legal
regulation of information and infrastructure rela-
tions are determined by the properties of the global
information infrastructure. The concept of global
information infrastructure was developed in the
USA during Clinton's presidency, with the creation
in 1993 of a specialized coordinating state body — the
Task Force on Information Infrastructure [18].

The IITF, under the chairmanship of the Sec-
retary of Commerce Ronald Brown, developed the
"Action Plan for Building a Global Information
Infrastructure” and the "Agenda for International
Cooperation” [19]. The World Telecommunication
Development Conference in 1994 in Buenos Aires,
Argentina marked the beginning of a new direction
in the activities of the International Telecommuni-
cation Union — the global development of telecom-
munications. The agenda for the creation of a global
information infrastructure, using the principles
as a basis: encouraging private sector investment,
encouraging competition, ensuring open access to
the network for all information providers and users;
creation of a flexible legal framework that can keep
pace with rapid technological and market changes,
as well as provision of publicly available services.
These principles are outlined in the Declaration on
the Global Development of Telecommunications in
the 21st Century [20].

The global information infrastructure is the sub-
ject of legal regulation in the context of those public
information relations, the organizational and tech-
nical basis of which it acts. The technical basis of
the global information infrastructure is the global
(worldwide) communication network. The global
communication network is a set of transcontinen-
tal and intercontinental communication lines [21].
Along with the concept of global information infra-
structure, the term Critical Information Infrastruc-
ture is also used. The Committee of the Council of
Europe Convention on Cybercrime uses, in particu-
lar, the following definition: "Critical infrastruc-
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ture can be defined as systems and assets, whether
physical or virtual, that are so vital to a country
that their malfunction, failure or destruction would
have a devastating effect on national security and
defense, economic security, public health or safety,
or any combination of these issues” [22]. This name
characterizes, on the one hand, the vital function
of information infrastructure for nations, peoples,
continents and the entire information sphere of the
planet, and on the other hand, vulnerability to risks
and threats.

Conclusions.The information sphere is a sys-
tem of public information relations, which are car-
ried out by legal entities using the existing infor-
mation infrastructure at the national and global
levels. At today's stage of interpenetration of
communication means and technologies in every-
day social, economic and political life, the fate of
humanity depends on the functioning of the infor-
mation sphere. At the same time, the information
and communication resources themselves acquire a
new status of universal value compared to previous
periods of human history. This is based on an under-
standing of the limitations and vulnerability of this
vital resource. Taking into account the cross-border
nature of information relations in this global infor-
mation sphere, the need to organize them by choos-
ing at the global level uniform technical, technolog-
ical and regulatory approaches and applying joint
agreed measures is increasing to a great extent. The
achievement of these goals is carried out, among
other things, through international cooperation
and the adoption of international legal acts, taking
into account the existing experience in regulating
cross-border information relations acquired during
the history of the development of international law.
The result of this evolution is the formation of a
new field in the system of international law — inter-
national information law.
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Summary

Riaboshapchenko A. O., Zhebrovska K. A.
International legal regulation of information relations at
the current stage of the development of the information
sphere. — Article.

Modern international information law is based
on trends in the formation of a global information
society under the influence of the development of
electronic means of mass communication. International
information activity is one of the leading principles
of international information law in the conditions of
the formation of a global information society, a global
information civilization, a global information culture, a
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global international information order, and information
security of the international community. The main
categories of international information activity include:
international information, international information
resources, international information space, international
information policy, international information relations.
International information relations are cross-border
relations that arise in various spheres of life of people,
societies and states during the acquisition, application
(use), distribution and storage of information.
International information relations can be considered
as those that arise, change and cease in various spheres
of activity of states, societies that form them, the
international community (world community) during the
distribution, receipt and application of information by a
person regardless of his state affiliation, citizenship, etc.
The peculiarity of international information is that it is
considered as a component of global communication, the
purpose of which is to clarify the patterns of interaction
between societies. International information relations
are defined by information processes between subjects
regarding objects of international cooperation. Currently,
it isrecognized at the international level that information
is the main value not only for a person, but also for
society, as a production resource. The international
information space is a cross-border, transnational space
in which the international information environment
of humanity is implemented. In the international
information space, the information phenomena,
processes and information relations of mankind are
carried out and perceived in relation to the creation,
distribution (diffusion), collection, display, registration,
accumulation, preservation, protection, protection
of information, information products, information
resources. Thus, international information law is related
to the participation of states in international relations
regarding the formation of international principles,
traditions, norms, standards of behavior of subjects of
international relations in the global information space.

Key words: information society, international
information law, information legal relations, information
sphere, international information.

Anorania
Ps6owanuenko A. O., JKebposcvka K. A.
MisxknaponHO-IpaBoBe pery;IIOBaHHA iH(opMamiitHNX

BiTHOCHH Ha Cy4aCHOMY €Tami PO3BUTRY iH(opManiiinoi
ctepu. — Crarra.

Cyuacue MiKHapoOIHe indopmarniiine IpaBo
I'PYHTYETbCA HA TEHIEHIIAX (DOpMyBaHHA IT0OAILHOTO
iH()OpMAILiAHOTO CYCIiJbCTBA IIiJi BILIMBOM PO3BUTKY

eJIeKTPOHHUX 3ac00iB MacoBoi KomyHikamii. Misxkzapogaa
indpopmanifina miAAbHICTE € OfHiel0 i3 MpOBigHUX
3acajJ MiKHapOZHOTO iH(opMaIlifiHOoro IpaBa B yMOBax
CTAaHOBJIEHHA II00AJBbHOTO iH(POPMAIifiHOTO CYCIiILCTBA,
raobanpHOi  im(popMmariiiHoi mumBimisaii, rIo6aIBHOI
indopmamniiinoi KyapTypHu, TI00AJBLHOTO MiKHAPOMHOTO
indopmamniiinoro mopsAKy, iH(opMmamiiiHol 6Gesmexu
Mi’KHapPOAHOTO CIiBTOBapucTBa. [0 OCHOBHUX KaTeropii
MikHapopHoi  iH(opmamiiiHol  pgidnpHOCTI  MOKHA
BimHecT Taki: MiKHapozHa iH(popMaIidg, MiXHApPOmHI
inopmaniiini pecypcu, MiskHapogHUN iH(pOpPMamiKHUX

mpoctip,  MiKHapoZHa  iH(opMariiiHa — IOJTHKA,
MixkHApoAHI iH(DopMmariitai BimHOCWHM. MixHapomHi
inopmamifini  BiZHOCMHM — Il¢  TPAHCKODPIOHHI

BiiHOCWMHU, fAKi BMHUKAIOTh y pPisHOMaHITHHX cdepax
SKUTTENISABHOCT JIOfel, CYCHOiJIBCTB i JdepkaB Ipu
oJep:KaHHi, 3acTOCyBaHHI (BHKOPHMCTaHHi), MOIIMPeHHi
ra s0epiranui impopwmarii. Mixkuapomui impopmarriini
BiHOCMHU MOKHA POBTJIAJATU AK TaKi, 1[0 BUHUKAIOTh,
3MIiHIOIOTHCA 1 NIPUIUHAITHCA Y PiBHOMaHITHUX cdepax
IifJBHOCTI JIepsKaB, CYCILIBCTB, fAKi iX yTBOPIOIOTH,
Mi’KHapPOAHOTO CIIiBTOBApUCTBA (CBiTOBOI CHiIBHOTH) IIpU
PO3IOBCIO/I?KEHH], 0JIep:KaHHI Ta 3acTocyBaHHi iH(GopmaIrii
JIFOJIMHOI0 He3aJIesKHO Bij il mep:KaBHOI MPUHAJIEKHOCTI,
rpomagaHcTBa  Tommjo. QOcobmmBicTIO  MiMKHaApPOZHOI
ingopmarii € Te, 1[0 BOHA POBTIANAETHCA AK CKJAL0BA
rao0anbHOI KOMyHikamii, Mera gKoi — 3’sacyBaHHS
3aKOHOMIipHOCTell B3aemopili cycmiibeTB. MikHapommi
indopManiiini BiTHOCMHY BUBHAYAIOTHCA iHGOPMALi HHUMHU
IIpoIecamMu Mix cy6’ eKTaMMu 1[0/10 00’ €K TiB MiKHAPOLHOTO
cuiBpobiTHuITBa. Hwummi Ha MiKHapomHoMy piBHI
ycBizomyieHo, 110 iH(OpMAIis € OCHOBHOIO I[iHHICTIO He
TLIbKY IJId JIOAUHH, aje i CyCIilbCeTBA, AK BUPOOHUUMUI
pecypc. MixxHapopHuii iH(opMamiiHux mpocTip — Ie
TPAHCKOP/OHHUH, TPaHCHAI[IOHAJBHUH TIPOCTIp, Y AKOMY
peanizoBaHe MikHapoiHe iH(opManiliHe ceperoBUIlle
JIIOJICTBA. ¥ MiXHApPOZHOMY iH(OpPMAIiHHOMY IIPOCTOPI
3MifCHIOITECA i cupuiiMaioThea iHGOPMAIliiiHI ABUIIA,
mpouiecu Ta iH{opMaliiiHi BigHOCHMHM JIIOACTBA IIOZO
CTBOPEHHS, POSMOBCIOMMKEHHS (IOIMUPEHH:), 30MpaHHA,
BimobOparkeHHS, peecTpallii, HAKOIUUEHHS, 30eperKeHHd,
0XOpoHHU, 3axucry  iHdopmamii, iH(opMaIiiHuUX
MPOAYKTiB, iH(opMmamiitamx pecypciB. Taxkum uwmHOM,
MisKHapofHe iH(opMaIliiiHe IPaBoO NOB’A3aHO 3 YUACTIO
IepKaB y MiKHAPOTHUX BiTHOCHHAX 1100 (HOPMYBaHHS
MiKHApPOJAHWX NPUHIIUIIB, TPAAUIlifi, HOPM, CTaHAAPTiB

mOBeNiHKM Cy0’€KTiB MIXKHApOZHWX  BigHOCMH y
riobaspHOMY iH(OPMALiTHOMY IIPOCTODI.

Knwuosi  crosa:  imdopmariime  CyCIiIBCTBO,
MikHapomHe iH(opMmamiiine mpaBo, iH(opMmaiiHi
mpaBoBifHOCHHY, iH(opMaIifina cdepa, MiKHapogHA
indopmarid.
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SABE3IIEYEHHS ITPABA HA BE3OILJIATHY ITPABHHYY JOIIOMOI'Y
B AIMIHICTPATUBHOMY CYJOYHNHCTBI

Hespaxkatoun Ha NPUAHATTA PALY HOPMATHUB-
HO-IIPABOBUX aKTiB, IO CTOCYIOTHCSA MUTAHD HATAHHSA
0es30rmIaTHOI TPaBHUYOI TOIIOMOTH, a TAKOM HAasB-
HicTh MiKHApPOAHUX 3000B’sg3aHb, B YKpaiHi icHye
morpeba y 3abesmeueHHi TAKoOro mpasa. Pearmisaris
3a3HAUEHOTO ITPaBa CIPUATHME JOCTYILY I'POMAIH 10
sKicHOI OesomnraTHOI TPABHUYOI HOIIOMOTH Ta IIOJ0-
JIAaHHIO KOPYHIIIiHMX TpOSABiB y Iiil cepi, BigTar
CTBOPEHHIO HAOJIMKEeHOI [0 €BPOIeHChKUX CTAHIAD-
TiB cucTeMu 0€30IJIATHOI ITPABHIYOI JOTIOMOTH.

IlepexyciMm BapTO 3BEpHYTH yBary, IO B8TifHO
3i BMiHaAMHM KOHCTUTYIiHHO-IIPaBOBOI pedopMu
3 uepBHA 2016 p. BepxosHoto Pagoio Yxpainu 06yJo
npuiHATO 3akoH YKpainu «IIpo BHeceHHS 3MiH 10
Komcrurymii Yrpainu (1rofo mpaBocyansd)», AKUM
KOHCTHUTYI[ilfHe IIpaBO HA IIPABOBY AOIOMOTY OYJIO
pemakIiiiHo 3aMiHeHO Ha mpaBo Ha mpodeciiiny
IpaBHUYY JOIOMOTY. AHATi3yroun Ifi 3MiHM, MOKHA
3po0KUTH BHCHOBOK, IO iX BHeceHHS 10 OCHOBHOTO
3aKoHY MaJio Ha MeTi He 3BY:Ke€HHA a00 K PO3IIHU-
pPeHHA 3MicTy IpaBa Ha IIPABOBY AOIIOMOTY, a caMe
TIpUBeNeHHA TepMiHOJIOTiI y BigmoBigHiCTE 0 cTaH-
napriB ykpaincekoi moBu [1, ¢. 98]. Tomy B acnexTi
IIbOTO JOCTiIKeHHA MOHATTA «IIPAaBOBa JOIIOMOTA»
Ta «IIpaBHUYA JOIOMOra» OYAYTh POSTIANATUCT K
TOTOKHi.

[TuramnHa mpodecifinoi mpaBHUYOI ZOIIOMOTH OYJIH
Ta 3AJUMIAIOTHCA IIPEIMETOM HAYKOBUX PO3POOOK
BuUeHUX, cepen axux . A. 'yauma, A. B. )xyceKa,
B. M. Icakosa, A. T. Komsior, B. B. Koneiiunkos,
0. B. Kyssmenko, B. C. Jluuko, M. T. Jlomxyxk,
II. O. Hepgbaiino, O. I'. IHoBCcbKA Ta iH.

Crnig sasmaumtu, mo crarta 59 Komcrurymii
YKpaiHu BCTAHOBIIOE, IIT0 KOJKEH MAa€e IIPaBo Ha IIPO-
(becifimy mpaBHUYY AOIOMOTY. ¥ BHUIAAKaX, mepej-
0aueHNX 3aKOHOM, IS JOIIOMOI'a HagaeThcd 0e3oll-
natHo. KoxkeH € BiTbHUM y BHOOPi 3aXUCHUKA CBOIX
mpaB [2]. Ile npaBo € ogHMM i3 KOHCTUTYLiHHUX,
HeBiJ’€eMHMX IIpaB JIOAWHY i Mae 3araJbHUN Xapak-
Tep. ¥ KOHTEKCTi YaCTUHMU MepImoi miei cTaTTi «KoKeH
Ma€ IPaBo Ha MPABOBY AOMOMOTY» TOHATTSA «KOMKEH»
OXOILTIOE BCix 0e3 BUHATKY 0ci0 — rpoMagsaH YKpa-
iHum, iHo3eMIliB Ta 0ci0 Oe3 rpoMaAsHCTBA, AKi mepe-
OyBaroTh Ha TepuTopii YKpainu. 3mificHeHHA mpaBa
Ha IIPaBOBY MAOIOMOI'Yy 3aCHOBaHe Ha [JOTPHUMAaHHIL
IPUHIUIIB PiBHOCTI BCixX mepes 3aKOHOM Ta BifcyT-
HOCTI gucKpuMiHamii 3a O3HaKaMu pacu, KOJLOPY

© B. 0. Cmacerko, 2022

IIKipHU, TONITUYHUX, PENiridHUX Ta iHIIUX IepeKo-
HaHb, COIIAJBbHOTO IOXO/KEeHHs, MAHOBOTO CTAHY,
MicIlg IpOKMBAaHHS, 38 MOBHUMHU ab60 iHITUMY 03HA-
kamu (craTTd 21, yacTuMHU mepIna, Apyra craTTi 24
OcHoBHOTrO 3aKoHy YKpainm) [3].

Y HaykoBi#l miTepaTypi icHyIOTb pisHi migxomu
1o medimimii moHATTA «mpaBHKMYA Homomoras. Haii-
OiIBIN TOIMpEHi B IOPUAWYHIA HAYIN MiAXOAU IO
BUBHAUEHHS KaTeropii mpaBHMYOI JOIOMOTH Xapak-
TepU3yIOTh ii AK MiATbHICTH, MOCAYIH, IIPABOBiTHO-
CHMHM, TpaBo abo Mo:kJauBicTb. HaltmomimbpHimmum
BUIJIANAE IIMPOKUU MiAXil 0 BU3HAUEHHS IIpaBa
Ha IIPAaBOBY AOIOMOI'Y K IIPABOBUX MOXKJIMBOCTEIH,
peanisamisa akux mMae OyTu rapaHTOBaHA B YCiX pery-
JIbOBAHUX IIpaBOM cdepax CYCHiJIbHMX BiJHOCUH,
y TOMY YHCJIi B THUX BUMAAKaX, KOJU peajisalisa mpas
i 000B’a3KiB He TOB’sg3aHAa i3 IOPUAUYHUM KOHQIIK-
tomM [4, c. 166].

3aK0HOJAaBYO BCTAHOBJEHO, IO BiAIOBiZHO IO
1. 3 cT. 16 Kogexcy agMiHicTpaTHBHOTO CYJOUMHCTBA
Yxpainu OesomraTHa IpaBHUYA JOIIOMOTa HAJTAETHCS
B IIOPAAKY, BCTAHOBJEHOMY 3aKOHOM, II[0 PErYJIIOE
HajaHHA Oe30maaTHOI mpaBHUYOI fomomoru [5]. Boa-
Houac 3akoH YKpainu «IIpo GesommaTHy IpaBOBY
JOIOMOTr'y» Tepeznbauae, Io 0OesomIaTHA IIPaBOBa
JOIIOMOTa € IIPABOBOIO JOIIOMOI'0IO, III0 FAPAHTYETHCS
Jep:KaBoio Ta MOBHICTIO a00 YaCTKOBO HANAETHCS 3a
paxyHOK KomrTiB [lep:kaBHOro 6r0m:KeTy YKpaiHu,
MicieBux O0A:KeTiB Ta immux mxepea. [Ipu mpomy,
IpaBo Ha 6e30IJIaTHY IIPABOBY JOIOMOTrY BM3HAUA-
€Thbes K rapanToBana Komcturyitieio YKpaiHu MOXK-
JVBicTh TPOMAASHNHA YKpainu, iHoseMIis, ocobu Oe3
IPOMASHCTBA, Y TOMY YMCJIi OisKeHIa uu ocobu, SKa
moTpebye MOJATKOBOTO 3aXMUCTY, OTPHMATH B IIOB-
HOMY 00cs3i 6e30IIaTHY HMEePBHHHY IIPABOBY AOIO-
MOTY, a TaKOK MOXKJIMBICTH IEeBHOI KaTeropii ocib
oTpuMary 6e30IJIATHY BTOPUHHY MIPABOBY JOIOMOTY
y BUNIAIKAX, IepeabaueHux mumM 3aKkoHoM [6].

¥ cBoio uepry, nyHKT 1 crarTti 6 €Bpomeiicbkoi
KoHBeHIIii 3 mpaB miogunu (gaxi — EKILJI) i craTTa 47
Xaprii ocHoBHEUX ImpaB €Bpometicbkoro Cowo3y rapau-
TYIOTh NIPABO HA IPABOBY AOIOMOrY B IIUBiIHLHOMY
(HexkpumiHanbHOMY) mpoBagKeHHi. Ile mo3BOIAE
0co0aM OTPHUMATH AOCTYII 0 IPABOCY A He3aIEIKHO
Bix ixuix dinancoBux moxkamBocteil. Tak, y cupasi
«Eiipi mpotu Ipaaugii» (Airey v. Ireland) sasgBuuIls
3BEPHYJIAC 3 3a5BOI0 IOL0 OKPEMOr0 MPOKUBAHHS
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3i cBOIM 40JIOBiKOM, ajie He 3MOTJIa OTPUMATH HaKa3
CYIY, OCKIIBbKY 3a BiICyTHOCTi 6e30I11aTHOI TPaBOBOL
JOIIOMOTY BOHA He MOTJIa JO3BOJUTHY c00i BUTpATH Ha
agBoKara. CBpOIEeNChLKU CY/I 3 MPaB JIOANHY (Tasi —
€CIILJI) migrBepaus, mo, xoua m. 1 crarti 6 €KILJI
YiTKO He mepegdauae IpaBoOBOi JOIOMOTH B IIMBiJb-
HOMY IIpoIieci, [gep:KaBu MOXKYTh ii HamaBaTu,
AKII0 TaKa JOIOMOTa HeoOXigHa Mis 3a0e3meueHHsA
eeKTUBHOTO HOCTyHy no cyny. Lle He crocyeTncsa
BCiX cmpaB IOZO IMBiILHUX IIpaB Ta 000B’A3KiB,
0araTo 3aJeXUTh BiJi KOHKPETHUX 00CTaBUH KOMKHOL
cmpaBu. ¥ Iii cupasi BiimoBigzHuMu (haKkTOpaMuU Ha
KOPHUCTD 6e30IIaTHOTO HaJaHHA IPABOBOI JOIIOMOTH
Oyam: CKJIATHICThL HPOIEAYpPHM Ta HHUTAHL IIPABA;
HeoOXimHiICTh BCTaHOBIEHHS (DaKTiB Ha OCHOBi eKc-
IIePTHUX CBiJUeHb Ta HOIUTY CBiKiB; cIrpaBa cTOCY-
BaJacs CIOPY MOAPYKIKS, IO BKJIOUATIO eMOIiHY
CKJIAJOBY, BiTaK cyJ BM3HAB IOPYILIEHHA CTATTi 6
EKILI[7, c. 61].

HacrymuuM BaXJIMBMM AacIeKTOM HaJaHHS
OesommraTHOI HmpPaBHWYOI JOIOMOTH B aAaMiHicTpa-
THUBHOMY CYZOUYMHCTBiI Mae OyTu mepeBipka (pinam-
coBOrO cTaHy ocobu ((piHaHCOBHII TecT) Ta CYTi
cupaBu (cyOCTaHTHUBHHUI TecT). [lep:KaBu MOMKYTHb
BUpINIyBaTH, 4u Oyae HafaHHA IPABOBOI JOIOMOT'H
B iHTepecax IpaBOCYAAsa, Gepyunm MO yBaru: Ba-
JUBIiCTHb CIpaBu A 0CO0M; CKIAMHICTH CIPABU;
CIIPOMOXKHICTE 0coOu cebe mpexcTaBaATH. SIcKpa-
BUM IIPUKJAJOM 3acTOCYyBaHHA (DiHAHCOBOTO Ta
cybcTaHTUBHOTO TecTy € cipaBa «MakBikap mporu
Cnoayuenoro Kopoxisera» (McVicar v. the United
Kingdom). Tak, s3asgBHuHK omybJIiKyBaB CTATTIO,
y AKifl IPUIIYCTUB, IO BiOMUIA CITIOPTCMEH BXKUBAE
pomiur-nmpemnaparu. CIOPTCMEH 3BUHYBATHUB HOTO
B HakJemi. 3adBHUK, AKUI He MaB IIPeJCcTaBHUKA,
IpPOTPaB CIPaBY Ta MaB CILIATUTH BUTPATH, OB’ -
3aHi 3 CyJOBUM PO3TJIAMOM, BiH IIOCKApPKUBCA 0
€CILJI, mo BificyTHiCTH TPABOBOI JOMOMOT'M CTAHO-
BUJIA TOPYIIEHHA HOTO IpaBa Ha HOCTYI 10 CYAY.
€CIIJI mocranoBuB, 10 000B’SI3KOBiCThH IOPUIUU-
HOTO IIPeICTABHUIITBA 3aJEKUTHh Bil KOHKPETHUX
o0CTaBMH CIIpaBH i, 30KpeMa, BiJ Toro, um 3MorJa
0 1g ocoba HANEeKHMM UMHOM i 3aJ0BiJIbHO IIpej-
CTABUTH CBOI0O CIpaBy 0e3 JOIMOMOTI'M IOPHUCTA.
IIpuanunu, aKi sacTocoByBanucsa OO BiAmopigaua
B IIi#f cmpaBi, Oy/au imeHTHYHI TUM, IO 3aCTOCOBY-
Banucsa mo cupasu «Eiipi mporu Ipmamgii» (Airey
v. Ireland). ITo30B 11070 HakJgeny OyB MomaHuii 10
Bucoxoro cyay BizHOCHO 6araToio Ta BiZoMOIO 0CO-
0or0. 3aABHUK NOBHHEeH OyB BUKJIMKATH CBiJKiB
i mocaim:KyBaTH HOKA3U B XO[i CYZ0BOI'0 POBIIANY,
SKUI TpuBaB OiJbIlle JBOX THKHIB. 3 iHIIIOr0 OOKY,
BiH OyB m0oOpe OcBiueHUM i JOCBiqUEHUM KypHATiC-
TOM, AKHUI OyB 61 3aTHUY GOPMYIIOBATH IEePEKOH-
JUBi apryMmeHTHu B cyAi. 3a Takux obcraBuu Cyx He
BU3HAB mopyieHHs 1. 1 crarti 6 EKILJ [7, c. 66].

[le ogHUM Ba)KIMBUM IUTAHHAM HaJaHHA 0€30-
IJIATHOI mpodeciiinol mpaBHUYOI HOIOMOTH € MOK-

JIUBICTh HAJAHHSA MPABHUYOI JOIMIOMOTH IOPUIUIHIM
ocobaM, 3 OrJIALY Ha Te, IO OCTAHHI MOXYThH OyTH
CTOPOHOIO B afMiHiCTpaTMBHOMY Ipolieci. ¥ cmpasi
«Himenbka  eHepreTuuHa  TOPTOBO-KOHCAJITHH-
ropa Kommamig npotu Pegeparusuoi PecmyOmiku
Himeuunna» (DEB Deutsche Energiehandels und
Beratungsgesellschaft mbH v. Bundesrepublik
Deutschland) kommamis DEB (emeprosabesmeuy-
BaJbHA KOMIIAHifA) Majia HaMip IOJATH II030B MPOTH
nep:kaBu HimeuumHa 3a 3aTAryBaHHA BUKOHAHHSA
JIBOX TUPEKTHUB, IO, 3TiAHO 3 ii 3aABOI0, IPH3BEJIO
no dinamcoBux BTpaT. KoMmaHisa cTBepKyBaa, 1o
y 8B’A3KY 3 IIMMHU BTpaTaM¥ BOHA He MaJja KOIITiB
IJIS CILJIATH CYJOBUX 300piB a00 omIaTyt afiBOKAaTa, AK
TOT'0 BUMAaraB 3aCTOCOBHUI IIPOIlECYAJbHUI KOJeKC.
CropoHU IpoIecy IOBUHHI 6yJIM opraHisyBaTu 0pu-
IUYHE IPeACTaBHUIITBO, ajie IPaBOBa JOIIOMOTA IOpH-
IWYHUM ocobaM OyJia HOCTYIHA JIWIIE 38 «BUHATKO-
BUX oOcTaBuH» . HiMeIbK Ui CyI IepeiaB e TUTAHHI
Ha posrian go Cymy €spomneiicbkoro Corody (CEC),
KUY POSTIAHYB cynoBy npaktury €CILJI, Ta 3asHa-
YWB, 10 HAJAHHA IPABOBOI JOIMOMOTH IOPUIUYHUM
ocobaM He € IPUHITUIIOBO HEMOMKJINBUM, aJie Ma€ OIli-
HIOBATHCA 3 YPaXyBaHHAM 3aCTOCOBHUX HOPM i CUTY-
amii xommamii. IIpm omiHmi 3amuTiB Ha momomory
HallioHAJbHI Cya¥ IOBUHHI BpaxoByBaTu: 1) mpeagmeT
CYZI0BOTO II030BY; 2) UM Ma€ 3aSBHUK OOI'DPYHTOBaHi
MePCIeKTUBY Ha YCmixX; 3) BaKJIMBICTL IpeaMeTa
CIIOPY NS 3asABHMKA; 4) CKJIAJHICTh 3aKOHOZABCTBA
Ta MOPOIEAYPH, IO 3aCTOCOBYBAIUCH; D) CIPOMONK-
HicTh 3asdBHMKA e(QeKTHBHO IPEACTABIATH cele;
6) U1 MOKYTh BUTPATH, TOB’A3aHi 3 TPOBAKEHHIM,
CTAHOBUTY HeIlepe0OPHY MePeIIKOAY AJIA TOCTYIIY 10
cyny [7, c. 62]. BigmoBigHo mo mpuHIUIY eheKTUB-
HOTO CYZOBOTO 3aXMCTy, 3aKpimaeHOro B craTTi 47
XapTii ocHoBHUX mpaB €C, 0puaMYHi 0c00M MOKYTh
OTpuUMYyBaTu 0€30ILJIATHY ITPABOBY JOIIOMOTY .
BpaxoByioun BUIeBUKIAJeHE Ta CIIUPAIOUNCEH Ha
mpaktury €CILJI, BapTo miscymyBatu, IO Ha CHO-
rofHi icHye moTpeda y BCTAaHOBJIEHHI KPUTEPiiB mozo
MOKJIMBOCTI OTpHUMaHHS OesomaaTHOI mpodeciiinol
IPaBHUYOI JOTMOMOTM Y aAMiHiCTpATHBHOMY CYIO-
YMHCTBI Ta iX 3aKOHOAABUOMY 3aKpilieHHi B YKpa-
iHi 3 ypaxyBaHHAM €BPOIEWCHKOI MPAKTUKU IIOJ0
(iHaHCOBOTO Ta CyOCTAHTUBHOTO TECTiB.
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Anorania

Cnacenko B. 0. 3a6e3neueHHs npaBa Ha 0e30IIATHY
MPaBHUYY TONMOMOTY B aAMiHiCTPATHBHOMY CYJOUMH-
ctBi. — Crarrd.

¥ craTTi pO3TIIAHYTO HAYKOBI MiAX0MU 0 BU3HAUEHHS
I0pUIUYHOI KaTeropii «mpaBHWua JomoMora». BcTaHOB-
JIEHO, II[0 Ha ChOTOAHI icHye moTpeda y e(eKTHBHOMY
3abe3meueHHi mpaBa Ha 0e30IIATHY IPABHUUY HOMOMOTLY.
IloBeneHo, 110 peasisalnia 3a3HaUeHOTO IpaBa CIPUATUME
JOCTYIy TPOMAajsdH IO sAKicHOI 0e30IIaTHOI IpPaBHUYOL
JOTIOMOTH Ta IOJOJAHHI0 KOPYHIIMHMWX HPOSBiB y miit
cdepi # cTBOpeHHI0 HAOMMMKEHOI 0 €BPOIEHChKUX CTaH-
JapTiB cucTeMu 0€30ILJIATHOI MPABHUYOI JOMOMOI'H. 3Bep-
HEHO yBary, Io KOHCTUTYI[iiHe IIPaBO Ha IIPABOBY JOIIO-
Mory 0yJ0 pefaKIliiiHO 3aMiHEHO Ha IIPaBo Ha IPodeciiiHy
IpPaBHUYY JOIIOMOTY, III0 MaJjI0 Ha MEeTi He 3BYKeHHA a00
JK POSIIMPEHHS 3MIiCTy IIpaBa HAa IIPABOBY JAOIOMOTY, a
caMe IIpuBeJeHHA TepMiHOJIOTI{ BiIIIOBiIHO /10 cTAaHAAPTIB
yKpaiHchbKoi MOBHU. 3a3HAUEHO, 1[0 IPABO Ha 0e30ILIATHY
IPaBHUYY JIONOMOI'Y BUBHAUAETHCA AK rapaHToBana KoH-
CTUTYIi€I0 YKPalHU MOXKJIUBICTh 'PpOMafgHIHA YKpainu,
iHo3eMIIsd, 0c00u 6e3 rPOMAagIHCTBA, Y TOMY UHCJI 6isKeHIT
4y 0cobu, KA MOTpedye JOJATKOBOTO 3aXMCTY, OTPUMATH
B IIOBHOMY 00cCs3i 0e30IIaTHY IEPBUHHY IIPABHUYY JOIO-
MOTY, a TaKOK MOKJIUBIiCTH meBHOI Kareropii oci6 orpu-
MaTu 0e30IJIaTHY BTOPUHHY IPABHUYY JOIIOMOTY Y BUTIAA-
Kax, epef0aueHNX B3aKOHOJABCTBOM. 3alpPOIOHOBAHO
IIpY BU3HAYEHHI MOXKJIMBOCTI HaJaHHA 0e30IJIaTHOI IpaB-
HUYOI JOIOMOTHW BHiMiCHIOBATH IepeBipKy (iHaHCOBOTO
cTany ocobu ((hiHaHCOBHI TecT) Ta CyTi cipaBu (cyOcTaH-
tuBHUHE Tect). IIpoimocTpoBaHO 3a3HAUeHe MPABMJIO HA
capasi «Eitpi nmporu Ipnaugii» (Airey v. Ireland) ra cupasi
«MaxBikap npotu Cnosryueroro KopoaiscrBa» (McVicar
v. the United Kingdom). IIpoananizoBano MOKJIUBICTH
HaflaHHA 0e30IIaTHOI MPaBHUYOI HOMOMOTH IOPUAAIHUM
ocobam. Ha mpukiaazxi cupaBu «Himembka eHepreTwyHa
TOPrOBO-KOHCAJITHHIOBA KOMIaHisg mpotu PegepaTHBHOL
Pecny6riku Himeuunna» (DEB Deutsche Energiehandels
und Beratungsgesellschaft mbH v. Bundesrepublik
Deutschland) kommamis DEB (emeprosabesmeuyBajibHa
KOMIIaHif) BCTAHOBJIEHO, IO HAJAHHA IPaBHUYOI JOIO-
MOTH IOPUAUYHUM 0c00aM Mae€ OI[iHIOBATHCA 3 ypaxyBaH-

HAM ycix 00CTaBUH: IPEAMETY CYZOBOTO TO30BY; UM Mae
3adBHUK OOI'PYHTOBAHI IIEPCIEKTUBY HA YCIiX; BAMKJIHUBO-
CTi TIpeaMeTa CIOpPY A 3adBHUKA; CIPOMOMKHOCTI 3asB-
HUKA e(eKTUBHO IpeicTaBIaTH cebe.

Kawouosi cnosa: mpaBHWUYA [omomora, mnpodeciiina
mpaBHMYA [JOIOMOTa, AaAMiHiCTpaTWBHE CYIOUYMHCTBO,
3aXMCT IpaB, cBOOOA (isnuHMUX 0Cci0, 3aXMCT IIPaB i 3aKOH-
HUX iHTepeciB IPUIUUHUX 0Ci0

Summary

Spasenko V. O. Ensuring the right to free legal aid in
administrative proceedings. — Article.

The article discusses scientific approaches to defining
the legal category "legal aid”. It has been established that
today there is a need to effectively ensure the right to
free legal aid. It has been proven that the implementation
of this right will contribute to citizens' access to high-
quality free legal aid and to overcoming corruption in
this area and to the creation of a system of free legal
aid close to European standards. Attention is drawn to
the fact that the constitutional right to legal aid was
editorially replaced by the right to professional legal
aid, which was not aimed at narrowing or expanding the
content of the right to legal aid, but rather bringing the
terminology in line with Ukrainian language standards.
It is noted that the right to free legal aid is defined as
the possibility guaranteed by the Constitution of Ukraine
of a citizen of Ukraine, a foreigner, a stateless person,
including a refugee or a person in need of additional
protection, to receive free primary legal aid in full, as
well as the possibility of a certain category of persons to
receive free secondary legal aid in cases provided for by
law. When determining the possibility of providing free
legal aid, it is necessary to check the financial status of
the person (financial test) and the essence of the case
(substantive test). The specified rule is illustrated by
the case "Airey v. Ireland” (Airey v. Ireland) and the
case "McVicar v. the United Kingdom"” (McVicar v. the
United Kingdom). The possibility of providing legal aid
to legal entities was analyzed. On the example of the case
"Deutsche Energiehandels- und Beratungsgesellschaft
mbH v. Bundesrepublik Deutschland” (DEB Deutsche
Energiehandels- wund Beratungsgesellschaft mbH
v. Bundesrepublik Deutschland), the company DEB
(energy supply company) established that the provision
of legal aid to legal entities must be evaluated taking
into account all the circumstances: subject matter legal
action; whether the applicant has reasonable prospects
for success; the importance of the subject of the dispute
for the applicant; the applicant’'s ability to represent
himself effectively.

Key words: legal aid, professional legal aid,
administrative proceedings, protection of the rights and
freedoms of individuals, protection of the rights and
legitimate interests of legal entities.
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KJACHOIKANIIA TEMIIOPAJBHIUX XAPAKTEPUCTHRK CYTOBOT'0O ATIMIHICTPATUBHOI'O
ITPOIIECY ITPH BUPIIIEHHI IIOJATKOBUX CIIOPIB IIIJ] YAC Il KAPAHTUHY

AxryansHicTs Temu. OfHicio i3 KJIIOUOBUX IIPO-
OJeM TapaHTyBaHHS peaisalii mpaBa Ha CYZOBHIA
3axXuCT € 3ab6e3neueHHA eQeKTUBHOCTI CYIOUNHCTBA.
MixxkuapoaHi cTanzapTy y cepi cyIounHCTBA Mepe-
0aualoTh BUMOTH IIOA0 e(DeKTUBHOTO CYZOBOTO PO3-
TNy, SKAH TO0B’A3YIOTh i3 MOHATTAM PO3YMHOTO
CTPOKY, IO IIOB’A3aHO i3 PEKOMEHJAIliAME CIIPO-
CTHUTH CYIOBUI IpoOIlec, 3a0e3IeUNTH HOT0 'HYUKiCTh,
OllepaTUBHICTh i3 30epeKeHHAM rapaHTiil, AKi HagaHi
VUYaCHMKAaM IPOIleCy IpoliecyaIbHUMU HOPMaMu, Ta
BHMCOKOTO piBHA AKOCTi mpaBocynas [1, c. 312]. Ina
TOr0, IMO0 3amobirTé i He JOMYCTUTH MOPYINEHHA
BUMOTH PO3YMHOCTI CTPOKY POSTJIALY CIPABU, MiK-
HAPONHUMH CTAaHIAPTAMHU IIPOMOHYETHCA 3aIPOBAa-
JPKeHHS HMB3KM OpraHisamifHWX 3aXOf;iB: BCTAHOB-
JIeHHA KiJBbKOCTi CYZOBUX 3acifaHb IIOAO0 PO3TISLY
cupaBu (He Oinbllle OBOX); IPUNWHEHHSA OYIb-AKUX
c1Ipob HeTpaBOMipPHOTO BUKOPUCTAHHSA CYIOBUX IIPO-
Imenyp i3 3acTOCYBaHHAM CAHKIIiM IO CTOPiH i agBoO-
KaTiB 3 MeTO0 3a0e3MeUeHHI MOKJINBOCTI peaisarrii
CYIeI0 TpaBa KOHTPOJIOBATH 3JI0BXKUBAHHS IIPOIIe-
COM, 3aCTOCOBYIOUH CAHKIIil 10 CTOPiH UM aJBOKATIB;
cBo0OJa BU3HAUEHHA CyAnei0 (hopMu BeJeHHA CYIO-
YMHCTBA (YCHO UM ITUCHMOBO), 38 BUHATKOM BUIAIKIB,
mepenbauenux 3axoHoM. Cepell peKoMeHIaIiil mep-
JKaBaM, CIIPIMOBAHUM Ha 3a0e3eUeHHs BUKOHAHHSA
cT.6 €BponeiichK0l KOHBEHI[i] 3 IpaB JIOAUHH 1010
CIIPaBeIINBOTO Ta IYOJiYHOTO PO3IJIAY CIIPABHU IIPO-
TATOM PO3YMHOTO TEepMiHY, BKA3aHO IIPO HaJaHHA
IePIKABOI0 aJIEKBATHUX PECYPCiB, a cyAiB — 000B A30K
BECTHU CIIPABY Yy CIIPABEJJUBUM i TPOMOPIIiAHUY CIIO-
¢i0 110710 KOHKPETHUX CTOPiH Ta 3 ypaXyBaHHAM iHTe-
peciB iHIMX YYACHUKIB MPOBAAKEHHS i CYCILILCTBA
B mijomy. BrkasaHe o3Hauae Takuil cmoci0 BegeHHA
CYZ0BOTO IIPOBAI:KEHHA V CII0Ci0, AKUI HaLa€e CTOpPO-
HaM IIPOBAIKeHHSA MOKJIUBICTD 300y TH TPABOCYAA
IIiHOI0, CYMipHOIO 3 TUTAHHAMH, II[0 PO3TJIAJAI0THCS,
CYMOIO ITO30BY Ta (He IPUMEHIIY0UHN 060B’ A30K Iep-
JKaBU 3a0e3IevyBaTu aJieKBATHI pecypcu) BIaCHUMMU
pecypcaMu CyZAy, a TaKOXK Ja€ MOMKJIMUBICTH iHIINM
CTOPOHAM OTPMMATH CBOI0 YACTKy CYZOBOTO Yacy
IJIs CBOiX cmopiB [2, ¢. 374-375].

HeobxigmicTh 3acTOCyBaHHA MifXO0Ay, B OCHOBY
SIKOTO IIOKJafeHo CT.6 EBpomeiichKol KOHBEHIT
3 TIpaB JIOJWHU, I'PYHTYETHCA HA HOpMax crarti 17
3akony Ykpaiuu «IIpo BUKOHAHHS pillleHb Ta 3aCTO-
CyBaHHA TPAaKTUKU CBPOIeHCbKOT0 cyAy 3 IIpaB

© 0. C. Yaiika, 2022

JIIOAVHW» , BiITIOBiTHO [0 AKUX CYAM 3aCTOCOBYIOTH
AK J2KepeJsio ImpaBa Py PO3TJAAL CIIpaB MOJIOMKEHHS
KomBentrii mpo 3aXuCT IpaB JIOIUHYT i 0CHOBOIIOIOMK -
HUX €BO0OOJ| Ta IPOTOKOJIB [0 Hel, a TAKOMXK IpaK-
TUKY €BPOIENCHKOro Cyay 3 IpaB JIOAWMHU Ta EBPO-
meficbkoi Komicii 3 mpaB Jiogunu (.42 ITocramoBu
Bepxosuoro Cyny Bix 01 sororo 2022 pory y cmpasi
Ne 160/12705/19, agminicTpaTuBHe IPOBAIKEHHSI
Ne K/9901/38118/21 mpo Bu3HAHHS IPOTUIIPAB-
HUMM Jiii, BUSHAHHS IPOTUIPABHUMHU Ta CKACYBAHHSI
BUTATIB, 30008 A3aHHA BUNHUTY HeBHi aii [3].

Oraan ocraHHIX HocHimskeHb i myomikariii. Takuii
MAXiy CyroJocHMH i3 IOJIOMKEHHSMH’, 3aIIPOIOHO-
panumu E.JO. IllBemom Iofj0 CyTHOCTI mpoIiecy-
albHUX AaKTiB-IOKYMEHTIB B aAMiHiCTpaTUBHOMY
CYZIOUYMHCTBI Ta OfHiel i3 0o3HAK iX KJaacumpikairii —
CTPYKTYPHU CYZOBOTO aIMiHiCTPATHBHOTO IIPOILECY.
o immux osHak Kjaacuixamii BigmeceHo: cy6’eK-
TiB IIPOIECY, KATeropito afMiHiCTpPaTHMBHOI CIIpaBH,
(yHKIiOHANbHE TPUBHAUEHHA AaKTy-IOKYMEHTY.
IocaigHMKOM 3alpPONIOHOBAHO BUWBHAYATH IIPOILE-
CyalbHi AaKTU-TOKYMEHTH B aAMiHiCTpaTHBHOMY
CYZIOUYMHCTBi, Hacamiepes, AK CHUCTEMY O(MIIliHUX
aKTiB, AKMMU 3aKPIILIEHO «IIPOIlecyabHi Ail cyay Ta
IHIIIMX YYaCHUKIB CYZ0OBOI'0 aAMiHiCTPATUBHOI'O IPO-
Iecy Ha KOXKHi# #ioro crafmii (etami), mpuAMAOTHCA
3 MOTPUMAHHAM HeoOXimHoi mpolecyaabHOI Gopmu
Ta 3MIiCTy 3 METOIO 3aXMCTY IIpaB, cBOOO Ta iHTepeci
(hisuuHEX 0ci0, IpaB Ta iHTepeciB IOPUAMUHUX OCiO
y cepi my0aiuHO-IPABOBUX BiJHOCHH BiJ| IIOPYILIEHD
3 OOKY OpraHiB JepsKaBHOI BJIaJu, OpPraHiB MiCIleBOTO
CaMOBPANYBaHHS, iX MOCamoBUX i cay:x00BUX 0Ci0,
iHmmx cy0’eKTiB mpu 3mificHEHHI HUMM BIaTHUX
yIpaBIiHChKUX PyHKIii» [4, c. 8-9]. B obrpyuro-
Banomy E.IO. IlIsesom Bu3HAUEHHI IpOIleCyaJbHOTO
aKTy-TOKYMEHTY BioOpaskeHo HOT0 OCHOBHI BJja-
CTUBOCTI (pucu), cepel SKUX — HAJEXKHICTH T0 odi-
MiAHUX aKTiB, 110 03HAYAE MPUUHATTS Ha IIiJCTaBi,
y cmoci6 Ta 3a (opmoio, mependaueHO UNMHHUM
3aKOHOJIaBCTBOM; HAJIEXKHICTh MO IIPOIleCYaJbHUX
aKTiB, IO CBiIUMTEL IIPO BPEryJIIOBAHHA MifCTAaB iX
NpUUHATTA, (OPMU aKTy MPOIECYATHbHUM 3aKOHOM;
(pyHKIIiOHANBbHE IPM3HAUEHHS, BiAMiHHe Bif iHIIMX
Iifl, AKi 3MIACHIOIOTHC i Yac IPOBAMKEHHSA B aIMi-
HiCTpaTUBHOMY Cyai, IO — B3akpimreHHa (¢ikcy-
BaHHA ILJIAXOM IOKYMEHTYBAaHHS) IPOIeCyalTbHUX
il yYaCHWKIB IPOBAIKEeHHS; IiJeCIpPIMOBAHICT,

S
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1[0 BUABJAECTHCSI Y MPUAHATTI 3 METOI0 BUKOHAHHA
3aBJAHHA aAMiHicTpaTuBHOTO cymoumucTBa. Ciin
BimsHaumtu 3acrocyBanHa E.I0. Illsemom cucrem-
HOTO TiJXOAy M0 BU3HAUEHHSA CYKYIIHOCTi IpOIIecy-
aJbHUX AaKTiB-IOKYMEHTIiB B aAMiHICTpPaTMBHOMY
CYIOUMHCTBI fK CHCTeMHU, IO AO3BOJIIE BpPaxyBaTH
y OOI'DYHTOBAHOMY MJOCHiTHMKOM IIOHATTI €IuHOI
CIPSIMOBAHOCTI iX NIPUUHATTA, IO BUILJIWBAE i3
3araJIbHOTO 3aBJaHHSA YChOI'O CYJOBOTO aaMiHicTpa-
TUBHOMY IIpoliecy. BogHouac, BKasaHe HOCTiIKeHHA
HeoOX1IHO BBaXKATH HAHONMIKUMM 34 TEMATHUKOIO [0
mpo0JIeMaTHUKY IIiel cTaTTi.

Mera crartri. 3ampomoHOBAHWI MmiAXim mepes-
0auae TpoOBeJeHHS CHCTEMATH3AIlil TeMIOPaIbHUX
XapaKTepPUCTUK CYJOBOTO aAMiHiCTPATHBHOTO IIPO-
Iecy y ImOJATKOBMUX CIOpax IiJg dac il KapaHTHHY,
moB’as3anoro i3 mamgemiero COVID-19, Buxomaum
3 BUBHAHHA HAJNEKHOCTI MO TaKWX XapaKTepPUCTHUK
IPOIleCYaJIbHUX HOPM, B SKWX BifoOpaskeHO IuHA-
MiKy BUHHUKHEHHS, PO3BUTKY Ta IPUINHEHHA IIPO-
IlecyaJIbHUX IIPABOBiJHOCHH IIPOTATOM BiAIIOBiHOTO
IPOMiKKY uacy (To6TO BimmOBiIHOTO IIPOITECYAJIb-
HOTO CTPOKY). BKazaHe o3Hauae BifTBOpEHHA y TaKii
CHCTEMATH3AIlil CTPYKTYPH CYAOBOTO afiMiHiCTPaTUB-
HOTO IIPOIECY, BPAXOBYIOUM, 1[0 OZHUM i3 cmocobiB
BCTAHOBJICHHS MOMEHTY BUHUKHEHHS I IPUINHEHHSA
IpoliecyaJbHUX MPABOBIJHOCUH, AKi pO3BUBAIOTHCA
IPOTATOM IIEBHOTO TEPiofy Yacy, MOKHA BBaiKaTH
OPUAHATTA  IPOIECYAJbHOTO  aKTY-TOKYMEHTY,
B AKOMY 3a()iKCOBaHO IIOYATOK UM pe3yJbTaT 37ilic-
HeHHS IpoIlecyaJbHUX TilA.

Ocuoumii matepian. Ha agymxy M.I. Cmoxo-
Buua, B.M. BeBsenka f0 cramgiii agMiHicTpaTHBHOTO
mpolecy HajmeXaTb: 1) BiZKPUTTA TPOBAIKEHHA
B agmiHicTparuBHi cupasi (ct.171 KACY); 2) miz-
TOTOBKA CIIPAaBM IO CYAOBOTO PO3MNIANY (IigroToBUe
mpoBajkenHs) (cr.cT.173-183 KACY); 3) Bpery.tio-
BaHHS CIOPY 3a yuacTi cyaai (ct.cT.184-188 KACY);
4) posruian aamimicTpaTuBHOI cmpaBu mo cyTi (cT.
ct.192-256 KACY); 5) amensmiiiie mpoBaIKeHHSA
(cr.cT.292-326 KACY); 6) KacariiiHe mpoBaJKeHHA
(cr.cT.327-360 KACY); 7) neperisaz cyJoBux pillieHb
3a HOBOBHABJIEHUMHU 200 BUKJIIOUHUME 06CTaBUHAMMU
(cr.cT.361-369 KACY); 8) BuKOHABUE IPOBAJKEHHA
(BuKOHAHHA cymoBux pimenp) (cT.cT.370-383
KACY); 9) BinHOBIEHHA BTPaueHOTO CYAOBOTO IIPO-
BamkeHHd (cT.cT.394-391 KACY). Buewni migxpeciio-
I0Th HEOOXiTHICTh BpaxyBaHHA HAJEXKHOCTI movar-
KOBUX CTaJill CyJJOBOTO aJMiHiCTPATUBHOTO IIPOIECY
[0 HACTYIIHUX IIPOBA/MKEHb: IPOBAKEHHA B aIMiHi-
CTPATUBHOMY CYZi mepimoi imcramiii (ct.cT.159-291
KACY), amenamiliHoro mopoBaJ KeHHd, Kacaliii-
HOTO IPOBAJKEHH, IMEPETJIANy CyZOBUX PillleHb 3a
HOBOBUSABICHUMHU a00 BHUKJIOUHHUMM 00CTaBHHAMIH,
BiTHOBJIEHHS BTPAuEHOT'0 CYIOBOTO IIPOBAIKEHH.
Brazane crocyeThcsad HAcTymHHX cTafmiii: 1) Bim-
KPUTTA NPOBAJKeHHA B aAMiHiCTpaTHBHiN cripasi;
2) mMiATOTOBKA CIPaBM A0 CYAOBOT0 PO3TIALY (IiAro-

TOBYE MPOBAMKEHH); 3) POTJIAN aaMiHicTPaTUBHOI
cpasu 1o ¢yTi [5, ¢. 186-187].

HeobOxigHo BkasaTu mpaBOBY Io3uilifo Bepxos-
Horo Cymy IOZO CTPOKY 3BepHEHHSA 3 MHUTAaHbL CKa-
CYBaHHSI  IIOJATKOBOTO  IIOBiIOMJIEHHS-PillIeHHS
y pasi, AKI0 He BHKOPHCTAHO IIPOIENYPY aaMiHi-
CTPATUBHOTO OCKAPKEHH. ¥ MocTaHoBi Big 27 ciunsa
2022 pory y copasi Ne 160/11673/20 [6], y axrii
CyloBa MajaTa 3 POSTJIANY CIIpPaB IOA0 IOJATKiB,
360piB Ta immmux 0608 a3koBux miarexis KAC BC
BUCJIOBUJIA IIPABOBY IIO3UIIiI0 PO T€, IO IPOIECY-
aJbHUI CTPOK 3BEpHEHHA IO CYAy 3 II030BOM IIPO
CKAaCyBaHHS IIOZATKOBOTO IIOBiIOMJIEHHS-PillIeHHS
(pimmeHHS TPO 3aCTOCYBAaHHA IMTPaGHUX CAHKITII)
y BUMAJKY, AKITO IJATHUK IMOJATKIB HEe BUKOPUCTO-
BYBaB MPOLEAYPY [IOCYZOBOTO BUDIIIEHHS CIIOPY
(amMiHiCTPATMBHOTO OCKApIKEHHS), BU3HAUYAETHCA
4, 2 ct. 122 KAC VKpainu — cTaHOBUTH IIiCTh Mics-
1iB i obumecaOeTHCI 3 [HS, KOJIX ocoda AisHasacs
abo moBuHHA 0yJa Hi3HATHCA IPO MOPYIIEHHS CBOIX
mpaB, cBoOox um inTepeciB. Kpim 1mporo, BepxoBauit
Cyn B3sB 10 yBaru, IIo IOMePeIHBO 3aCTOCOBYBAIACS
TMpaKTHUKA 3BePHEHHSA 3 TAKUMMY II030BAMHU ITPOTATOM
1095 gHiB 3 MOMEHTY OTPUMAHHA IOBiTOMJIEHH-Pi-
meHHA. ToMy cygoBa majaTa HaroJocuja Ha TOMY,
10 34/ NOAEP:KAHHSA MPUHIIMITY IIPABOBOI BU3HA-
yeHOCTi Ta 3a0e3lmeueHHsA IpPaBa HA CIpPaBEAJIUBUI
CyI 3MiHa cTajoi cyZoBOi MPaKTHUKH, AKa BigOyIacsa
B 0iK TuiyMauyeHHSA HOPM IIpaBa IT[OZ0 3aCTOCYBAHHS
KOPOTIIUX CTPOKiB 3BEPHEHHSA [0 CYdy, MOMKE pO3-
IJIAJATHACA CyJaMU SK IMOBasKHA MPUYMHA IIPU BUPi-
IIIeHHI TUTAHHA TOHOBJEHHS CTPOKIB 3BePHEHHA IO
CyAy B MOJZATKOBUX IIPABOBIIHOCUHAX, Ki BUHUKJIN
Ta Ha0yJIM XapaKTepy CIipHUX J0 3MiHM TaKoi cymo-
Bol mpakTuku. OT:Ke, 00UMCIIOIOYY IIIeCTHMICIUHMHI
CTPOK 3BEPHEHHS A0 CYAY B MOAiOHUX A0 Iiei cmpa-
BaX, Cyau TOBWHHI 3BepTaTé O0COOJWBY yBary Ha
MOMEHT IOUATKY Iepebiry 1boro CTPOKY i B KOMKHil
KOHKpPEeTHii cipaBi BupillyBaTy MUTaHHA PO HAAB-
HiCTb / BiJCYTHICTBH WmigCTaB BBaKATH TAKHUU CTPOK
TMPOMYINEeHNM i3 MOBAKHUX IPUUMH [ 7].

OmHUM 3 TemuX TPWHIUIIB CyJO0BOTO KOHTP-
OJII0 BCTAHOBJIEHO iCHYBAHHS MOXKJMBOCTI KOHTD-
0JI10 3a OyIb-AKMM PIIIEHHAM CYIy HUMKYOTO PiBHSA
(«cymy mepmroi iHcTaHIii») CymoM BHIOTO PiBHSA
(«cymom gpyroi imcranmii») [8, c. 332], mo o3Ha-
yae, HacaMIepel, IPU3HAUECHHS MePerIany CyIoBUX
pimmenb y cmpaBaxXx agMiHiCTPaTHBHOI IOPUCIUKIIII,
sKa BUABJIAECTHCA y peasisallii cyzmoM BUIIOL iHCTaH-
il KOHTPOJI0 3a 3aKOHHICTIO pillleHb, TPUUAHATUX
cyzoMm HMKYOI iHcTaHmii. Take mpusHaUYeHHS peaJi-
3yeThCA Y BiAMOBIHUX MpOIleLypax CyA0BOT0 KOHTP-
0JI10, SKUMHU Mae O0yTu mepend0aveHo, 110 BUPIIIeHHs
MHUTaHb CYA0BOTO CIIOPY 3AiMCHIOETHCA Ha PiBHI Cyay
mepimoi incraniii. Ilpu npoMy Bu3HAUEHO HEOOXif-
HiCTh BCTAHOBJEHHS KOHKPETHUX TI'DAHMYHUX Tep-
MiHiB I0OJ0 MpaBa HA OCKAapP:KEHHS; BIIPOBAAKEHHS
3axXO0[iB 3amobiraHHd 3J0BKMBAHHA IIPABOM Ha
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OCKap:KeHH (IpeAcTaBJeHHS OOI'PYHTOBAHUX IIifi-
CTaB OCKapsKeHHsA, 3aCTOCYBAaHHSA CAHKIIIN Y BUIIATKY
MOJaHHA HEOOIPYHTOBaHWX CKapr abo 3 HaMipom
JOITKYJIUTH, HAABHICTL TO3BOJY HA IPUBYIUHEHHS
BUKOHAHHA y pasi 3aBIaHHA BUKOHAHHAM HEIIO-
mpaBHOi abo cyTTeBOI MKOAM 0c0o0i, SKa mojaa ame-
admio, abo 3poOHUTh HEMOKJIUBUM BiJNpaBJIeHHS
IIpaBOCYAAA Ha II3HIIIOMY eTali, HasdgBHICTL IIpaBa
Cyny BiIMOBJIATU B CJIyXaHHI cIpaBW B pasi HeBU-
KOHAHHA IIOCTAHOBJIEHOTO pilIeHHS 0c000I0, AKa
mojaja amesAlio, MOKPUTTS AOJATKOBUX BUIATKIB
CTOPOHOIO, AKA CIPUUYNHUJIA BUMYIIEHY 3aTPUMKY);
BU3HAUEHHA OOMEKEHHSI paMOK IIPOBAIKeHHSA
B cyni apyroi iHcraHmii. Bukaukae 3aimikaBieHicTh
1 MOJIOXKEeHHS PO AOIIJIbHICTh BCTAHOBJIECHHS IIpaBa
PO3TIISANY B OTHOCTOPOHHLOMY IOPAAKY, B TOMY
ypeyi — TepMiHoBuX cmpas [8, ¢. 333-335]. ¥V peko-
MEeHJAIiAX 00 aleJIAIid 0 CYAYy TPeThOol iHCTaHITi1
mepenbadueHo, cepell yChboro, MOTAHHA BiTHOCHO THX
CIpaB, AKi 3acCHyroByIOTb HAa TPETiH CyZOBHUH PO3-
IS, HAIPUKJIAJ, CIPaB, SKi pO3BUBATUMYThH IIPABO
a00 CIpUATUMYTb OIHAKOBOMY TJIYMAUeHHIO 3aKOHY.
Boum Takox MOKYTh OyTum 00MeXKeHi ameadmisMu
II0 THIX CIIPaBax, A6 MUTAHHA IIpaBa MAlOTh 3HAUEHHS
I HIUPOKOTO 3arajy; 3a00pOHY IIPeaoCTaBIATH
HOBi (haKTU um HOBIi MoKa3u [8, ¢. 336].

I0.JI. Ilepenin, mocmimKyloum ImIpoIecyaIbHi
(opMu TmepersAmy CyHOBUX PillleHb aAMiHicTpa-
TUBHUMHU CyJaMHU, aHAJII3ye PisHi HAyKOBi mOTVIAAMN
ITOJI0 CYTHOCTi amesAIiifHOr0 MpoBajKeHHA i (op-
MYJIIO€ BJIACHMH IMigXim IMOJ0 BW3HAYEHHS O3HAK
IpoIecyasbHOI (popMu anesdlii, cepes AKUX A0 THX,
AKi MOKYTh OyTH BpaxOBaHi IIpy BUBHAUEHHI TEMIIO-
PaTbHUX XapaKTePUCTUK CYZOBOTO aAMiHiCTPATHB-
HOTO ITPOIIeCy Y BUBHAUEHiH KaTeropii my6.riuHo-mpa-
BOBHUX CIIOPiB, MOKYTh OyTH BpaxOBaHi HACTYIIHi:
yperyabLoBaHicTh mponecyaabHuMu Hopmamu KACY;
IIOCJIiIOBHICTh, BifTIOBIZHO IIPOIEAYPi aIeJIAIrii;
MOKHA PO3IMIAMATU AK €JeMEHT BUPIIleHHA MHUTaHb
(akTy i mpaBa, 1110 03HAYAE IIPABO MEPEBIPKY TiJIbKHI
y MeKax IpeIMeTy CIIOPY; He3MiHHICTb IpeaIMeTy
CIIOPY; 3aJIeKHICTD Bifl 3aBepIIIeHH CTPOKiB IMOJaHHA
amesAIiiHoI cKapry HaOyTTA 3aKOHHOI CUJIN PillleH-
HAM aAMiHICTPaTHBHOIO CYAY IIepIiol iHcTaHIil
[9, T71-72]. Ilepemiueni o3HaKuW mpPOIECYATBLHOL
(opmu amesAniiHOrO IPOBAJKEHHA i3 BpaxyBaH-
HAM TeMIIOPaJTbHUX XapaKTEPUCTUK CYAOBOTO aaMi-
HiCTPaTHBHOI'O IIPOIeCy y MOAZATKOBUX CIIOPAax IIif
yac KapanTtuny, cupuunHenoro COVID-19, MmoxyTs
OyTH MONOBHEHI HACTYIHMMH IIOJOKEHHAMM, SKi
BpaxoByi0OTh Pexomengamito Ne R (95) 5 Komirtery
Minictpie Pagu €Bpomm ep:kaBaM-ujIeHaM IIOJO
3aIPOBAIKEHHA Ta MOKpAIIeHHS (DYHKITIOHYBaHHSA
CHCTEM i IpoIeayp OCKAP:KEeHH 10 INBiIbHUX i roc-
MOJAPCHKUX CIIPAaBax ITOI0: 06MeKeHHA IPAHNTHOTO
CTPOKY 3BEPHEHHS [0 aleJIaliiHOro CyAy i3 amess-
MifHOI0 CKAproim; BIPOBAI:KEHHS 3aXOfAiB 3amobi-
TaHHA 3JI0B)KMBAHHS IIPABOM Ha OCKap:KeHHS, pea-

Jisamia AKuX mepemdauae BiAMOBigHI TeMIOpaabHi
XapaKTepPUCTUKH.

Iono mporecyanbHOI (POPMU IEPETIANY CIIPaB
aIMiHiCTPATUBHOI IOPHUCAWKINI y MOPSAAKY Kaca-
mifinoro mposamkenus, [0.JI. Illepenim Buminas
KPUTTS TEMIIOPAJbHAX XaPaKTePUCTUK Ha il cTail
CYZIOBOT'0 aIMiHiCTPATHBHOTO IIPOIECY, IMiJJIaramThb
HACTYIIHi: TPUHIIMIIOBA BifIMiHHICTH Bifi iHIIUX IIPO-
ImecyaIbHUX (DOPM IEPersIAny — CIPAMOBAHICTH Ha
3a0e3MeueHHA OJHAKOBOTO i MPABUJIBHOTO 3aCTOCY-
BaHHSA aIMiHiCTPAaTUBHIMH CyAaMU HOPM MaTepiajb-
HOTO Ta IPOIlecyaJbHOTO 3aKOHOZABCTBA; IIPeIMETOM
meperAny i nuTauHg mpasa (a He (DaKTy) i cTOCYEThCA
TLIBKY PillleHsb, AKi HaOpaau 3aKOHHOI CHJIM; 3ilic-
HEHHA TiIbKYM OZHUM CYAOM (HA MOMEHT IiITOTOBKH
mucepraiii'y 2012 poui — Burium agmizicTpaTuBEIM
cynom Yrpainm) [9, c. 74]. T'onoBHe, 110 caix Bumi-
JUTU y TpefcTaBIeHOMY HAyKOBOMY IIiAXOAi IOZ0
BU3HAUEHHS PHC IIPOIECyaJbHOI (hopMHU Kacalliii-
HOTO TIPOBAKEHHSA — HOT0 MPU3HAUEHHS, IPUHITA-
II0BO BigMiHHE BiJ IpM3HAUYEHHS iHIIUX ()OPM IIepe-
TSy cynoBux pimens. Taka prca Mae I03HAYATHUCH
i Ha TeMIOPaAJTbHUX XapPaKTEPUCTUKAX, BKJIIOUAIOUN
(hopmy 3BepHEHHS [0 CyAy KacalifiHOI iHCTAaHIIii,
CTPOKM 3BepPHEHHHA, (JOpPMY BiIKPHUTTA KacalifHOTO
MPOBaIXKeHHA Ta iHIII mpollecyasibHi Ail, Gopmu ix
3mifiCHEHHS Ta BiATIOBiAHI MpoIecyaabHi CTPOKH.

Brasyrour mpo TeMmopajJbHI XapaKTepUCTUKU
y TMOJATKOBUX CIIOpAX IIiJl Yac KapaHTUHY, CIPUYM-
menoro COVID-19, ma pisHuX cramiax ix posrisany,
HeoOXiTHO BUALINTH TaKi XapaKTePUCTUKY, Y IEPIITY
uepry, Ipu 3BePHEHHi 0 CyAy 3 MUTAaHb MEPerIany
CYIOBUX PillleHb.

Hopmoto u.3 c¢r.257 KACY mepenbaueno mepe-
JiK 0o0CTaBMH, IO BPaXOBYIOTHCSA IPU BHUPiINeHHi
OUTaHHA TpPo obpaHHA QOPMH aAMiHicTpaTHB-
HOTO CYZOUMHCTBA, 32 AKOI BimOyBaTHMeTHCS PO3-
raan i Bupimennsa cupasu. Cyn Mae 3BasKaTu Ha:
1) sHAaueHHA cIpaBu IJd CTOPiH; 2) o0paHUil MO3U-
BaueM CIIOci0 3axmcTy; 3) KaTeropito Ta CKJIALHICTH
cupaBu; 4) obcar Ta xapakTep IOKasiB y cmpasi,
B TOMY YMCJIi UM TOTPiOHO Y cIIpaBi Mpu3HAYATH eKC-
MepPTHU3y, BUKJMKATH CBiAKiB ToOI0; 5) KiIbKicTh
CTOPiH Ta iHIMUX yyacHUKiB cmpaBu; 6) um cTaHO-
BUTH POSTJAJA CIPaBM 3HAUHUU CyCHiJbHUN iHTe-
pec; 7) IYMKY CTOpiH 1T0[0 HEOOXiZHOCTI POBTIALY
CIIpaBU 3a IIPaBUJIAMU CIIPOIIEHOTO II030BHOT'O IIPO-
BamKkeHH (4.3 ¢1.257 KACY). IlyakTom 10 wacturm
mocroi crarti 12 KACY mHazamo mpaBo cyami sacTocy-
BaTH JUCKPEIiffHi TOBHOBAKEHHS II[0[0 BUSHAUYCHH S
(hopMu agMiHiCTPAaTHMBHOIO CYJOUYMHCTBA. BUHATOK
CTAHOBJIATD CIIPABU, AKi He MOKYTE OYTH POBTIIAHYTL
y IOPAJKY CIIPOIIIEHOTO TO30BHOTO IIPOBA/IMKEHH.

30KpeMa, CTPOKM PO3TJIALY i BUDIIEeHHS CIIpaBU
y 3arajJbHOMY IIPOBAJ KeHHI BH3HAYEHI IPUIMCAMU
cr.ct. 183, 187, 193, 245, 258 KACY i3 Bpaxy-
BaHHAM BUMOTH IOTPUMAHHA PO3YMHOCTI CTPOKiB,
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mo Bigmoimae m. 1 cT. 6 €BpomeiicbKOl KOHBEH-
mii 3 mpaB JawoguaM, cT. 55 Komerurymii Yxpa-
iam, u. 1 cr. 7 Bakomy Yipainu «IIpo cymoyctpiit
i craryc cynmis», cr. 5 KACY, mpaxtumi €CILJI
(3 orsiAny Ha pimenus y cuipaBax «Airey v. Ireland»;
«Ganci v. Italy»; «Golder v. the United Kingdom»;
«Hadjianastassiou v. Greece»; «Kreuz v. Poland»;
«Le Compte, Van Leuven And De Meyere v.
Belgium», «Prince Hans-Adam II of Liechtenstein v.
Germany»). ¥ u. 1 cr. 187, u. 6 c1. 245, u. 1 cT. 258
KACY KoHKpeTm30BaHO O0COOJIMBOCTI 3[iliCHEHHA
aIMiHICTPAaTHBHOI'O CYZOUYMHCTBA B YACTHUHI HOIEp-
JKaHHA POBYMHMX CTpoKiB. HaromicTh cTOCOBHO
JIOIEepIKAHHA Cy0 €KTaMM BJIAJHMX ITOBHOBAKEHD
PO3YMHUX CTPOKiB IIPH peaJisalfii cBoei KOMIIeTeHIIil
aKIIeHT POOUTHCSA HA CBOEUACHOCTI PO3IVIANY CIIPABU
3a IpaBMJIaMHu, BcTaHoBJeHuMM B m. 10 u. 2 cT. 2
KACY [10]. Posrasaz cipaBu y IOPAAKY CIPOIIEHOTO
ITO30BHOTO IIPOBAKEHHA YPETYJIhOBAHO OKPEMOIO
cTpyKTypHOI cKIanoBoo KACY —I'masoto 10 Posminy
II KACY. CTOCOBHO CTPOKY POSTJISAY CIPaBU — BCTA-
HOBJIEHO BUMOTY JOTPMMAHHSA PO3YMHOCTI Ta MaKCH-
MaJIbHIM TepMiH — mrictaecar guiB. Ilepebir mporre-
CYaJBHOTO CTPOKY POBIOUMHAETHCS THEM BiTKPUTTSA
mpoBa:KeHHS y crpasi (cT. 268 KACY).

Busnauennsa (opMum I030BHOTO IIPOBAIKEHHS
y pasi 3BepHeHHA J0 aAMiHiCTPATHBHOI'O CYIy IIOJO
BUPIiINIeHHA IOAATKOBOIO CIIOPY IIiZ Yac KapaHTUHY,
cupuunaeroro COVID-19, mae 3HaueHHA pO3Mip
MIKOAM, 3aMOLiAHOI pillleHHAMM, AigMu unm Oesfi-
SIIBHICTIO cy0’€KTa BIAAHUX ITOBHOBAXKEHbL, BIMOTA
IIOL0 BiIMIKOAYBAaHHA SKOI 3adABIAEThCSI. Biamo-
BigHo m.2 u.4 c1.12 KACY, cupaBa po3riagacThCsa
3a MpaBUJIAMM 3aTaIbHOTO IO30BHOTO IIPOBAIKEHHSA
V pasi ocKap:KeHHs piIleHb, il um Oe3misabHOCTI
cy0’eKTa BIAJHMX IIOBHOBAa)K€Hb, SKIIO 3asBJEHO
BUMOTM HAa BifIIKOAYBAHHS ITKONMW, CIPUYMHE-
HOI TAaKWMHU pPillIeHHAMHT, TiAME 4u 0e3midabHiCTIO
V cyMi, II[0 IePEBUIIYE I’ ATCOT PO3MipiB IPOMKUTKO-
BOTO MiHIMyMYy 11 mparesgaTHux oci6. Kpim Toro,
aHaJoTiyHA cyMa mepembadyeHa i y pasi cTATHEHHA
I'POIIOBUX KOIITiB, KOJM OCKAP:KYETbCA DPillleHHA
cy0’eKTa BIaJHNX IMOBHOBAMKEHD, HA IiJiCTaBi SKOTO
HUM MOJKe OyTH 3asdBJIE€HO BUMOTY IITOJI0 CTATHEHHS
(1.4 u.4 cr.12 KACY). MoxxHa BKasaTu mpo Te, IO
y pasi, Koau cyMa 3asBJIeHOI Ha BiJIIKOAYBaHHS
MIKOAM CTAHOBMTH MEHINE II'ATCOT PO3MipiB Impo-
JKUTKOBOTO MIiHIMyMy [JIs TIpamesgaTHUX ocib, mpo-
BaJ’KeHHS y CIpaBi aAMiHiCTPATHMBHOI IOPUCIMKILiI
MO:Ke OyTH 3[iliCHeHe Y CIPOIIeHi# (ropmi.

T'osoBHE IpUBHAYEHHA HisJIBHOCTI IePKaBH IIIOL0
peamisarmii comiampHOI (QyHEHmII — B3a0e3meueHHS
JIIOJIHI TiIHOTO PiBHA MKUTTA, YMOB JJI PO3BUTKY,
CTBOPEHHA PIiBHUX MOKJIMBOCTEH 3 METOI0 IOCAT-
HeHHS CycHiabHOTO A00pobyTy. CTocoBHO (iHaHCO-
BOi (pyHKIII — 3a3HaueHO Impo ii TicHWIT 3B'dA30K i3
eKOHOMIUHOI0 (YHKIli€l0 (CIPUAHHA e(PeKTHBHOMY
(DYHKITIOHYBAHHIO Ta CTAJOMY PO3BUTKY €KOHOMiKHI

Kpaiuu) Ta CIPAMOBAHICTh HA HMiATPHMAHHS OpTaHi-
3amii i pyHKIIIOHYBaHHA (DiHAHCOBOI cCCTEMU KPaiHu
[11, c. 824].

BpaxyBanusa HeoOximHOCTI peasisaiii mep:xaBoio
coliaspHoi # (iHaHCOBOI (DYHKIiY Mpu BU3HAUEHHI
IpeIMeTy My0JiuHO-IIPABOBOTO MOJATKOBOTO CIIOPY
mijg uac KapaHTuny, cupuunaenomy COVID-19, moxe
pOSTIALATHCh AK ONMH 3 KPUTEPiiB BU3HAUECHHS
JOIiJIBLHOCTI BCTAHOBJICHHA IMEBHUX MIPAaBOOOMEKEHD
Ta 3aXO0[iB CTHUMYJIOBAHHA IIiJ Yac KapaHTHUHY, SKi
BILIMBAIOTh HA IIOJATKOBY cdepy. ¥ TOJAILIIOMY
MOKHa OyjJe 3IifiCHUTH TeOpPeTHKO-IPAaBOBUII aHa-
JIi3 Yy HANPAMKY BILIMBY TAKMX IIPaBOOOMEKEHb Ta
3aXO0/IiB CTUMYJIIOBAHHS Ha CTAaH 3a0e3MeUeHHsA eKOo-
HOMiuHOI Ta (iHaHCOBOI Oe3IeKU Jep:KaBU 3 METOI0
BU3HAUEHHA HadBHOro Oamancy (abo mgucbanaHCy)
MiXK IMHAMiKOI0 00CATY HAAXOMKeHb 0 O KeTiB Ta
CTAHOM JOCATHEHHS IepiKaBoio 0e3IeKOoBOI CKJIamo-
Ha coIliaJbHY chepy.

Y3araJbHeHHA CYAOBOI NPaKTHUKH, B3AiCHEHe
Kacarmiitnum agminicTpaTuBEuUM cynoM BepxoBHOTO
Cyny, Z03BOJISIE BULIINTHU IPABOBY MOBUIiI0, AKA CTO-
CYIOTbCA IUTAaHb MOPATOPil0 HA MPOBEJEHHSA IOJAT-
KOBHX IIePeBipoOK Ha mepiof KapanTuny (m.u. 1.2.4.).
3asHaueHo, 10 « Y pasi cymepeuInBUX IPABHUII i 0JI0-
JKeHb 00 Iil MOPaTOpPilo Ha IIPOBEeHHSA ITePEeBipOK
y IlogaTkoBOMYy KomeKcy YKpaiHuM Ta B IIOCTAHOBI
Kab6inery MinicTpiB YKpainu — 3acTocyBaHHIO Mij-
JIATAIOTh MOJIOKEeHHA i mpaBuia came IlomaTkoBoro
KomeKkcy Ykpainu» [12; 13].

Or:xe, Ipy BUBHAUEHHI IpeaMeTy myOJIiuHO-Ipa-
BOBOTO CIIOPY MAaiOTh OYTHM BpaxoBaHi HOPMH CIIe-
IiaJIbHOTO 3aKOHOJABCTBA, AKi CTOCYIOTHCS I[HOT'O
TmpeIMeTy.

Orike, HagBHICTH 3HAUHOI KIIBKOCTI IO30BHUX
3adB, AKi CTOCYIOTHCS IMOJATKiB 1 300piB M0 agMiHi-
CTPATUBHUX CYLiB IepIIoi iHcTamIlii, HeoOXigHICTH
BpaxyBaHHA y HopMax Komekcy agminicTpaTuBHOTO
CYJOUMHCTBA YKpaiHu TpeaAMeTy IyO0JiuHO-IIPaBo-
BOT'O CIIOPY, AKHUI CTOCYETbCA BiIHOCUH Y c(epi omo-
TATKYBaHHS, a TAKOXK IIOB’Sg3aHMX i3 HMM IIUTAHb
BU3HAUEHHA (DOPMU IIO30BHOTO IIPOBAI/KEHHA BU3HA-
Yae NOLiJbHICTh BHECEHHS ITPOIIO3UIIIN IITOI0 3MiH 0
HopM crareit 12, 19 KACY.

BucnoBku. Mo:xHa 3amIpomoOHYBATH HACTYIHY
KJacu(ikalio TeMIopaJbHUX XapaKTePUCTHK aIMi-
HICTPATHUBHOTO CYZOUYMHCTBA Yy IOJATKOBUX CIIOPax
mig vac KapaHTuHy, cupumumHenoro COVID-19, za
O3HaKaMu:

1) dopmu agmiHicTpaTHBHOTO CYAOUMHCTBA (TEM-
TMOpaJibHI XapaKTepUCTUKM Y 3aTaJIbHOMY i CIIpoIie-
HOMY ITPOBAKeHH]);

2) cramii cymoBoro amMiHiCTPAaTHBHOTO IIPO-
Iecy: Mo30BHE IpoBaf:KeHH (Bigmosigmo Posaimy I1
KACY); mpoBamKeHHS INOAO TMEPETIALY CYAOBUX
pimens (Bizmosizuo Posxpiny III KACY); Bukonanus
cymoBux pimens (Bigmosizro Pospiny IV KACY);



Bunycx 2(43), 2022

103

IIPOBAJIPKEeHHS IIIOJ0 BiHOBIEHHS BTPAuYEHOTO CYIO-
BOTO TIpoBaI:keHHA (BigmoBigHo Posxiny V KACY);

3) oco0aMBOCTEl TMPOBAMMKEHHS IMOAO POSTIIALY
i BUpiNIeHHA TaKMX TMOZATKOBUX CIIOPiB — 3arajibHi
(mepeabaveHi 3aTaILHUM MOPALKOM PO3TJISAAY i Bupi-
IIIeHH CIpaB aAMiHicTpaTHBHOI IopucAuKIii) i oco-
OsuBi (mepenbaveni Tpu PO3TJIALL i BupitmeHHi Bui-
JIeHOI KaTeropii my0/1iYHO-IIpaBOBUX CIIOPiB).

Ilpu mpoBefieHHI TEOPETMKO-IIPABOBOTO aHAJi3y
TeMIOPATLHUX XaPaKTEePUCTHK aIMiHiCTPATHBHOTO
CYZIOUYMHCTBA IIPY POBTJIALL i BUPiIlTeHH] TOAATKOBUX
cIopiB mix wac Kapautuny, cnpuuuueHoro COVID-
19, mignaraioTs BpaxyBaHHIO: CTaAid CYZOBOTO aaMi-
HiCTPATMBHOTO IIPOIECY; HAABHICTHL (BiACyTHIiCTD)
aKTiB-IOKYMEHTiB, AKUMHU (iKCYIOTbCA MOMEHTHU
BUHWKHEHHA, IPUINHEHHA IPOIECYaJbHUX IIPaBO-
BiIHOCHH, TIOB’A3aHMX i3 IepebiroM mporecyasbHIX
CTPOKiB; KOHKPETHHUH CTPOK 3MiICHEHHS IIPOIIECy-
ATBHUX i,
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AHoTanis

Yaiika 0. C. Knacudikamis teMmopadbHUX Xapak-
TEPHCTHK CYIOBOTO aJIMiHiCTPATHBHOTO TIIpoliecy IpHU
BHpilIeHHi MMOTATKOBUX CIIOPiB Mix yac Ail KapaHTHHY., —
CrarTs.

CraTTsi TpuUCBAYeHA CHCTeMAaTH3aIii TeMIOpaJbHUX
XapaKTepUCTUK CYJOBOTO aAMiHiCTPATUBHOIO IIPOIECY Y
MOJATKOBUX CIOPaXx Iij uac Aii KapaHTHHY, 0B’ A3aHOT0
iz mangemiero COVID-19, Buxonduu 3 BU3HAHHS HaJeXK-
HOCTi 0 TAKWX XapaKTepUCTHK IIPOLECYAJbHUX HOPM, B
AKX BiZoOpaKeHO JUHAMiIKY BUHUKHEHHS, PO3BUTKY Ta
IpUNVHEHHSA IPOIECYATbHUX INPABOBIAHOCHH IPOTATOM
BiJIIOBiZHOTO MPOMiKKY uacy (ToOTO BifmOBiZHOTO IIpO-
IeCyaJbHOTO CTPOKY). BKasaHe o3Haua€ BiATBOpEHHA Y
TaKili cucTeMaTHsalii CTPYKTYpH CYyJOBOTO aaMiHicTpa-
TUBHOTO IIPOIECY, BPaXOBYIOUM, IO OJHUM i3 CII0Cc00iB
BCTAHOBJEHHA MOMEHTY BUHUKHEHHA i MPUIUHEHHS IPO-
IeCyaJbHUX IIPABOBiZHOCHUH, AKi PO3BUBAIOTHCA IIPOTS-
TOM IIeBHOTO IIePiofy dacy, MOKHA BBAMKATU IPUMHATTS
TIPOIECYaJIbHOTO aKTY-TOKYMEHTY, B AKOMY 3adikcoBaHO
TIOYaTOK YK Pe3yJIbTAT 3/iCHEHHS IIPOIECYAJbHUX [iid.
3ampomoHOBaHO HACTYIHY Kjaacu(piKalliio TeMIopaabHUX
XapaKTepUCTUK aAMiHiCTPATHBHOIO CYIOUNHCTBA Y IIOJAT-
KOBHX CIIOpax IiJ yac KapaHTuHy, cupuunaeroro COVID-
19, 3a o3HakaMu: GOPMU aAMiHICTPATHBHOTO CYOUMHCTBA
(TeMmopasbHI XapaKTepUCTUKU Y 3aTaJbHOMY i CIIpoIIe-
HOMY IPOBaJ?KeHHi); cTafgii cyZ0BOro afMiHicTpaTUBHOIO
TIpoIlecy: MO030BHE MpoBajKeHHA (BizmosizHo Posminy II
KACY); mpoBamxeHHA IOAO0 HEPETVIANY CYJOBUX PillleHb
(BigmoBizro Posmimy III KACY); BUKOHAaHHA CyJOBUX
pimens (Biznmoizuo Posxiny IV KACY); mpoBamkeHHA
II0ZI0 BiTHOBJEHHS BTPAuEHOTO CYAOBOTO ITPOBAMKEHHS
(BigmoBizro Posminy V KACY); ocobmuBocTeii mpoBa-
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I'KeHHd IOJ0 PO3IUIALY 1 BUPIIIeHHA TaKUX IOJATKOBUX
cIopiB — 3arajipHi (mepegdaueHi 3araJbHUM IOPSIKOM
PO3TJIALY i BUpilIeHHSA cIIpaB aAMiHiCTpPaTUBHOI IOPUCIMK-
1ii) i ocobsuBi (mepenbaueni mpu posriami i Bupimenui
BU/iJIeHOI KaTeropii my0IiuHo-IpaBoBuX copis). O6rpyH-
TOBAHO, IO NIPY NPOBEJEHHI TEOPETUKO-IIPABOBOTO aHAa-
JIi3y TeMIIOPaJbHUX XapaKTEPUCTUK aAMiHiCTPaTUBHOTO
CYMIOUMHCTBA IPU POSTJISAMI i BUPillIeHH]i MOJAATKOBUX CIIO-
piB mix uac KapauTuny, cupuunaeroro COVID-19, mignsa-
raloTh BpaxXyBaHHIO: CTAiA Cy/J0OBOTO a[MiHiCTPATHBHOIO
mpolecy; HasgBHICTh (BiACYTHICTH) aKTiB-TOKYMEHTIiB,
AKUMU QiKCYIOTHCA MOMEHTH BUHWKHEHHS, IPUIHHEHH
IpollecyaJbHUX IIPABOBiIHOCHH, OB’ A3aHUX 13 epedirom
MpOIleCyaJbHUX CTPOKiB; KOHKPETHUH CTPOK 3AiNCHEHHS
IIpollecyaIbHUX Aiil.

Karouosi crosa: TeMmopanbHi XapaKTepUCTHKH, aMi-
HiCTpaTMBHUI IIPOIleC, IOJATKOBI CIIOpH, KAPAaHTHUH, IIPO-
IecyasbHi CTPOKY, aAMiHiCTpaTUBHE CYJOUNHCTBO.

Summary

Chaika 0. 8. Classification of the temporal
characteristics of the judicial administrative process
in the resolution of tax disputes during the quarantine
period. — Article.

The article is devoted to the systematization of the
temporal characteristics of the judicial administrative
process in tax disputes during the quarantine period
associated with the COVID-19 pandemic, based on
the recognition of belonging to such characteristics
of procedural norms, which reflect the dynamics
of the emergence, development and termination of
procedural legal relations during the corresponding
period of time (that is, the corresponding procedural
term). This means reproducing the structure of the
judicial administrative process in such a systematized
manner, taking into account that one of the ways of
establishing the moment of emergence and termination

of procedural legal relations, which develop over
a certain period of time, can be considered the
adoption of a procedural act-document, which records
the beginning or result of the implementation of
procedural actions. The following classification of the
temporal characteristics of administrative proceedings
in tax disputes during the quarantine caused by
COVID-19 is proposed according to the following
characteristics: forms of administrative proceedings
(temporal characteristics in general and simplified
proceedings); stages of the judicial administrative
process: lawsuit proceedings (according to Section II
of the Civil Procedure Code); proceedings regarding
the review of court decisions (according to Chapter III
of the CAS); execution of court decisions (according
to Section IV of the CAS); proceedings regarding the
restoration of a lost court proceeding (according to
Chapter V of the Civil Procedure Code); features of
proceedings regarding the consideration and resolution
of such tax disputes — general (prescribed by the
general order of consideration and resolution of cases
of administrative jurisdiction) and special (provided
for consideration and resolution of a selected category
of public legal disputes). It is substantiated that when
conducting a theoretical-legal analysis of the temporal
characteristics of administrative proceedings in the
consideration and resolution of tax disputes during the
quarantine caused by COVID-19, the following factors
should be taken into account: the stage of the judicial
administrative process; the presence (absence) of acts-
documents, which record the moments of emergence
and termination of procedural legal relations, related
to the course of procedural terms; a specific term for
the implementation of procedural actions.

Key words: temporal characteristics, administrative
process, tax disputes, quarantine, procedural terms,
administrative proceedings.
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TEOPETHRO-ITPABOBI 3ACAIA HPOTI/IJ:',[I'I' OPTAHI30BAHOI 3JIOYUHHOCTI
Y ®IHAHCOBIN CUCTEMI

IocranoBka  mpoOaemu. IIpaBomopyIeHHA
y (hiHAHCOBIil CHCTEeMi € XapaKTePHOIO PHCOIO IJII BCixX
JiepsxaB, 110 IepedyBaoTh Ha eTali TpaHcdopmairii.
Ha :xanp, HE € BUHATKOM, i YKpaiHa, AKa aKTHUBHO
IpaIoe HaJ TUM 11100 YBifTH 10 €BPOIeiCchKOI CIIiib-
HOTH, KA Bij3HAUMJIACh BUCOKUM PiBHEM PO3BUTKY
IeMOKpaTii, mIpiopuTeToM IpaB JIOJUHU, BEPXO-
BEHCTBOM IIPaBa, a TAKOX BUCOKUM PiBHEM KHUTTSA
JIofiel i ix craugapramu 6esmexu. [ IIbOTo BaKJIU-
BUM € TaKOXK IiBUINEHHA PiBHA e(DeKTUBTUBHOCTL
3arajIbHOCOIIAJILHOIO  3al00iraHHA  3JIOYMHHOCTL
y ¢iHaHCOBi#l cucreMi, 1[0 MoKe OyTH 3a0e3meueHo
PO3YMHOIO Ta IiJeCIPAMOBAHOIO COIiaJbHO-€KOHO-
MiYHOIO ITOJIiTHKOIO JePI/KaBu.

Kpuminanapui mpaBomopyIneHHa AKi BUNHAIOTHCS
y maHi# cdepi HA CHLOTOAHI CTAHOBUTH AJA YKpaiHu
3arpo3y HamioHaJbHIN Oesmemi. OCKiabKM mpaso-
IMOPYIIeHHS BUPOCIU Y KilIbKicHOMY, 1 y AKicHOMY
ILJIaHi, TiABUINMUBCA PiBeHB OpraHisoBaHOCTi ix 3mitic-
HEHHS, 1[0 € cM0i030M OpraHi30BaHOI 3JIOUMHHOCTL
y (pinaHCOBi# cucremi.

Hosi comianpmi, momiTwuHi, eKOHOMiIUHI yMOBH
VCKJIAMHIOIOTh,  3aBIaHHA  3araJbHOCOIIAJILHOIO
3amo0iraHHsa 3JOYMHHOCTI, HEOOXiAHICTIO IOIIYKY
CYCILJIBHOTO KOHCEHCYCY, ajamnTalii mOKOJiHb, AKi
OyIyBaJau CBOE KUTTA 3a IPUHIUIAMU COIiaTi3My,
JI0 CYCIILIbCTBA 3 AeIlo iumumu 3acagamu [1, c. 67].

3 oruIsAay Ha Iie, PO3BUTOK eKOHOMIKH HAIIIOl Kpa-
imm, i HaBiTH 3aroCTPeHHA COIiaJbHO-eKOHOMiUuHOI
00CTaHOBKM, 3pOCTAHHA (hiHAHCOBOI 3JO0YMHHOCTI,
ii BUZO3MiHM y SKiCHOMY BUTIJISAI MOTpedye AOCIIi-
IKeHHS TeOPeTHKO-MPAaBOBUX 3acaj MpPOTHUil opra-
Hi30BaHi#l 3JIOYMHHOCTI Y (DiHAHCOBiY cucTeMi.

Cran mocaimxennsa. Pisui Teopernusni Ta mpaBosi
ACIeKTH TNPOTHAIl TAHOMY HEraTHBHOMY COIIiaJib-
HOMY SBWINY NPEACTABJIEHI y HAYKOBUX 3T00yTKaX
TaKUX MpaBo3HaBIiB, aK A.M. Boiiko, O.C. Biacioxk,
A.®. Bomobyes, B.M. Tomoskin, H.O. TIyro-
poBa, II.B. HomxbmeBa, B.M. Ipbomim, O.I'. Kab-
maH, 0.€. Kopucrin, I.M. Kpeiiguu, I.B. Macuii,
T. B. Menbunuyk, B. I. Mynrigaa, M. M. Oxa-
muH, I1.I. Opaos, I'.A. Ilacrepuak-Tapanyienko,
B. M. ITomosuu, M. B. Pomuna, €.JI. Crpenniios,

© JI.T. Aunpocosuu, 2022

C. C. Yepuascekuii, B. T. Illnemro, K. B. IOpraesa
Ta iH. BpaxoByouu cyTTeBull BHECOK HAa3BaHUX HAY-
KOBIIiB, MUTAHHA TPOTUJIl OpraHisoBaHOi 3JI0YMH-
HocTi y (hiHAHCOBiM cucTeMi Ta IPOBEAEHHS BimIo-
BiJHMX HaYKOBHUX JOCHiZ KeHb B HaHil cdepi Bce e
JINITIAETHCA MAJIO JOCTiIKEHM.

Mera craTTi mojsdrae y JOCTiJKeHHI TeopeTu-
KO-IIPABOBUX 3acaj IPOTHUALL opraHisoBaHOl 3JI0UMH-
HOCTi y (hiHaHCOBi# cucTemi.

Buxnan ocHoBHOro MaTtepiaay. OpramisoBana 3J0-
YMHHICTL V (PiHAHCOBIHM cHCTeMi XapaKTepus3yeThCs
HasgBHiCTIO 0esniui mpakTUUHEUX mpobsieM, IMOB’d-
3aHMX i3 KBasidikarieio (iHaHCOBUX IIaxpaicTs,
BigMiHHiCTIO iX Bif IHIINX BUAIB KPUMiHAJIBLHUX
IIPaBOMOPYIIeHb, a TAKOMK MPABOBUX JEJNiKTiB, HEIO-
CKOHAJIICTI0O 3aKOHOJABCTBA Y Tajlys3i peryJoBaHHA
TisabHOCTI 1poOgeMaMHu [JiarHOCTYBAHHS JeTep-
MiHaHTiB (pimamcoBoro maxpaiictsa Ta iH. OmHiecio
3 IPUUYKH cJaa0K0i 00pOTHOM 3 OPTraHi30BaAHO0 3JI0UNH-
HicTI0 ¥ (hiHAHCOBiM cucTeMi € HeJOCTATHE HAYKOBE
OTIpaIllOBaHHA BUINEBKA3aHUX MUTAHb, 3MIiIIIaHH Ta
TePeTUH PiBHUX IOHATH i TEPMiHiB, BificyTHiCTH HaAY-
KOBHUX KOHIIEMIIi#l, I[0 BU3HAUYAIOTH (PEHOMEH opra-
Hi30BaHOI 3JIOUMHHOCTI, 1110 3MifiCHIOETHCA B (hiHAH-
coBiii cmecremi. IToTpiOHi HOBI HayKOBI PO3POOKH.
OCKinbKM IpaKTHYHA 3HAUYIIICTH IPOTHAIl TaHOTO
HETaTUBHOTO ABUIIA 3yMOBJIEHA THM, III0 epeadaya-
€ThCA MINO0K M aHAJIi3 MPOIleCy 3aCTOCYBAHHS 3aKO0-
HOJIaBUOi 6a31, 00rOBOPEHHA KOHIIENITYAIbHUX 3aCa
Cy4acHOI Teopii Ta MPaKTHKU AifJTbHOCTI IPaBOOXO-
POHHUX OpraHiB B IMUTaHHI MpOTHAii opraxizoBamoi
3JIOUMHHOCTI y (hiHaHCOBi# cucTeMi.

Brasani Bume o0cTaBuHM pPOOJATH 0COOJIHBO
aKTyaJbHHM caMe KOMILIEKCHHHM miAXimx mJocJi-
IKeHHS TeOpPeTHUKO-IPABOBUX 3acaj IPOTU.il
opraHizoBaHOi 3JOYMHHOCTI y (hiHAHCOBiN cucTeMmi
3 ypaxyBaHHSM He JIMIIle BJIaCHe KPUMiHOJIOTiY-
HOI mpodiJaKTUKM, a i 3aX0iB IIPAaBOBOI0 Xapak-
Tepy, AKi MaloTh 3aCTOCOBYBATHUCH ¥ B3A€EMO3B’ A3KY.
Buxknagene 06’ €K TUBHO 3yMOBJIIOE BUCHOBOK ¥ TOMY,
1[0 PO3PO0KA TEOPETHUHHUX MpobaeM OOpoTHOU
3 OpraHi3oBaHOI0 3JIOYMHHICTIO yV (hiHAHCOBiH cuc-
TeMi, Ma€ pO3rIgJaTUCA K OOUH i3 HalbiIBII aKTy-
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QJIbHUX HAIPAMIiB KPUMiHOJOTIUHUX Ta KPUMiHAJb-
HO-IIPABOBUX JOCJiIKeHb.

AHanmiz 3ampomoOHOBAHMX V KPUMIiHOJIOTiUHIM
JiTepaTypi HOIJIALIB 3 NUTaHb BUBUEHHA aHAJi30-
BaHOTO ABUITA JO3BOJIAE 3POOUTH BUCHOBOK Y TOMY,
[0 Ha3pijia HaraJbHa HeOOXiTHICTL IepexOoguTH Bif
(pparmMeHTapHUX TEOPETUUHUX Ta IPUKJIATHUX JOCJIi-
J*KeHb eKOHOMIUHMX KPMMiHaJbHUX IIPABOIIOPYIIEHD
JI0 KOMILJIEKCHOTO Ta I'PYHTOBHOTO BMBUEHHS BCiX
MUTaHb I[OTO KOHKPETHOI'O BUAY 3JOUMHY, a caMe
opraHisoBaHy 3JIOUMHHICTb ¥ (hiHAHCOBi cucTeMi.

BapTo BigsraunTH, 10 opranidoBaHi rpymnu i 3J0-
YMHHI opradisaiii y (imaHcoBiif cucrtemi IpomoB-
JKYIOTh KOHTPOJIIOBATH JIEBOBY YAaCTKY TiHBOBOTO
KalliTayjy, MPOTUNPABHY TifAbHICTH, IOB’A3aHy i3
PO3KpaJaHHAM OIOMKETHMX KOIITIB, Jerajisalieio
(BizMMBAHHSAM) [OXOXiB, OZEPKAHUX B3JIOUMHHUM
MIJISXOM, OpTraHisalieo HapKoOisHecy, HeleraabHO0
Mmirparieto Tomo [2, ¢. 112].

Y kpumiHosoriuHill, KpuUMiHAJbHO-IPAaBOBil
Ta eKOHOMiuHill JiTepaTypi TepMiH «OpraHisoBaHa
(pinamcoBa 3JIOUMHHICTE» MailiKe He 3yCTPidaeThCH.
[lanuii TepMmiH mO3HAUa€E coIlliajibHe ABUIIE; CYKYII-
HicTb 0ci0 (BIOUYMHHY TPyIy), CUCTEMY 3B’A3KiB Ta
BifiHOCWH, (DOPMY AiAJTHHOCTI.

Kareropis «opranizoBaHa 3JI0UMHHICTL Y (iHAH-
COBill cucreMmi», Ife He copMyBanacad B KPUMiHO-
JOTiuHili Ta KpMMiHAJBHO-IIPABOBi# JiTepaTypi,
y 3B 3Ky 3 UMM Hece 3a c000I0 BiI0NTOK BY3bKO IIC-
OUILIIHAPHOTO Iigxoxy. TepMiH «IIpaBOIOPYIIeHHS »
BKe BUKJI0UAE (400, IPUHANMHI, YCKIAIHIOE) aHATI3
[HOT'O ABUINA, AK COIiaJbHO HEUTpPaJIbHOTO, BUBO-
A4y Horo 3a paMKM coIliaJibHOI CTPYKTypu. Emiter
«OpraHizoBaHa» JIHMINE BBOAUTH AKICHY BiAMiHHiCTH
Bijl 3araJbHO-KPUMIiHAIBHOI, 3JIOUMHHOCTI 10 CUTYa-
mifHOI (KOHKpEeTHO1). 3 ypaXyBaHHAM BUKJAAEHOTO,
HaBiTh YMOBHE BUKOPUCTAHHA IIHOT'0 YCTAJIEHOTO Tep-
MiHa B paMKax IPABOBOTO JOCJiIKEHHA He MOKHA
BUBHATU KOPEKTHUM.

B.II. Kop:x, sasmauae, 1o «cmemu@dixa opra-
Hi30BaHOI BJIOYMHHOI [IifJIBLHOCTi, OPraHi30BaHMX
rpyn (3MIOYMHHWX OpraHisamii, CIiJBLHOT) B TOMY,
10, 3AiACHIOIYM 3JIOUYMHHI IOCATAaHHA Y Aep:KaB-
HOMY i He[lep:KaBHOMY CEeKTODi eKOHOMiKM, BOHU AJIA
JOCSATHEHHS 3aKOHOMIPHOI 3JI0YMHHOI METH — OTPHU-
MaHHSA 3JI0OYNHHUX JOXOJiB — POOJIATH 3a3BUUAll JBA
i 6inmbire 3MounHHNX AiAHES. Hampukaanm, opradiso-
BaHAa 3JIOYMHHA TPyIa 3 METOI0 3ilicHeHHA (piHaH-
COBOTO ITaxpaicTBa CTBOPIOE pAn (GiKTUBHUX (ipM,
yepes AKi 3roJJoM «IIPOXOIUTD» Jeraisallid 3JI0YnH-
HUX JOXOZiB. ¥ 3a3HAUEHIiH cUTyalii po3caigyBaHHIO
mignAaraoTh: (iHaHCOBe IMaxpaucTBO, (PiKTHBHE
OiATPUEMHUIITBO Ta Jierajisalis 3JOUYMHHUX J0XO-
IiB OpraHi3oBaHWMM TPYIaMu, TOOTO JBAa CAMOCTiii-
HUX KPUMiHAJbHUX IIpaBomopymieHHA. BoHu B3ae-
MOIIOB’3aHi i HmiATOpAAKOBaHI 3aKOHOMipHi#T MeTi
OpraHizoBaHoi I'pynu — OTPUMAHHIO i Jerasisarmii
KpuUMiHATBHUX T0XOAiB» [3, c. 186].

Heob6xigmo 3asHaunTH, 110 TAKOK iCHYE IYMKA IPO
HEKOpPEeKTHe BKMBAHHS OHATTSA «OpraHi3oBaHa eKo-
HOMiUHA 3JIOYMHHICTH» B HAYKOBOMY O0Iry 1o pamy
npuunH. [lo-nmepire, Oyab-aKa IiAIbHICTE € OpraHiso-
BaHOW. Takuil KpUTepiil He HO3BOJIAE PO3MEKYBATHI
OpraHi3oBaHi 3JI0UMHHI YIpymyBaHHA Hi 3 iHIMUMU
cy0’eKTaMu 3JIOUMHHOI AiAIBHOCTI, Hi 3 MyOTiuyHEIME
i MpUBaTHUMHU iHCTUTYLiAMM, DAPTiAMU, KOPIOpa-
migmu. Ilo-gpyre, MOHATTA «OpraHi3oBaHa €KOHO-
MiuHa 3JIOYMHHICTb» HE BUJLISAE IPUBATHUM 00’ €KT,
SAKWH XapaKTepU3yeThCsd « PECKPUNITAMI» — HaOOpOM
BUJLIAIOUNX HOTO icToTHHX o3HAK. Ilo-Tpere, mame
TMOHATTS HaZliJIeHe PAOM IeBHIUX KOHOTATUBHUX 3HA-
yeHb. BoHO BJIA€ c000I0 HAOIP COIiaJbHO HETaTHB-
HUX XapaKTePUCTUK 3 aTpuOyToM «Hali» (HaiiHebes-
mevHimma, Ha0iIbII IeCTPYKTUBHA, TOIIO) [4, c. 88].

Pasom 3 mum, moHEATTa (OpraHizoBaHa eKOHOMiUHA
3JIOUMHHICTD) € HAWO1IBII THIIOBUM 10 CYTHOCTI PO3Y-
MiHHA OpraHi3oBaHOI B3JOUMHHOCTI y (iHAHCOBiH
cuctemi. OckinbKu (hiHaHCOBa (PYHKIiA opranizoBa-
HUX 3JIOUMHHUX YIPYIyBaHb MOJATAE Y 3aJ0BOJIEHHL
moTpebu B HeJeTaJIbHMX TOBapax i mocayrax. Bax-
JIMBY POJIb BigirpaioTh ImpogecioHasisam, pPo3mMOmia
poJedi, mIaHyBaHHS, KYJAbTUBYBAHHA KPUMiHATHHUX
IIiHHOCTEH, 3aX0IU I10 HeUTpaJIisallii KpuMiHaJILHOTO
mepecaifyBaHHA. B [JaHOMYy BHIAAKY BaKJIUBUM
€ TOCJiIKeHHS 03HAK CKJIAy IIPABOTIOPYINIEHHA, Bil-
MiHHI 0COOJIMBOCTI, SIKi XapaKTepPHUBYIOTh KOMKHUI
3 eJIEMEHTiB KPUMiHAJIbHOTO IIPABOIIOPYIIIEHH.

3a mepiox Heszase:RHOCTI YKpaiHu, B HAYI KpH-
MiHAJIBHOTO IIpaBa AaKTWUBHO pO3POOJIAETHCA IIiH-
HicHA Teopid 00’ekra 3mounHy. HaitbibIm TUIIOBOIO
¢ nymra €.B. ®ecenko, axuit 00IPYHTOBYE 00’€KT
3JIOUMHY, IK OXOPOHIOBAHI KPUMiHAJIHHUM 3aKOHOM
IIHHOCTI, ITPOTHU AKUX CIPAMOBaHE 3JI0YNHHE TiAHHA
i AKMM BOHO 3aII0iI0€ MIKOAY a00 K Moe ii 3amogi-
aru [5, c. 52].

00’eKTOM KPUMiHAJBHUX IIPABOIOPYIIIEHb BUMHE-
HUX OPraHi30BaHMMU 3JI0YNHHUMHU IpymnaMu y GinaH-
COBi#l cmcTeMi BHCTYIa€ IPABONOPANOK, AK IIEBHA
crcTeMa CYCIIJIBHMX BiTHOCHH, B3alPOBAIKEHUX
BifITOBiIHO 0 paMKM HOPAAKY, Iepen0aueHoro Hop-
MaMu peryaaTuBHOro (piHaHcoBOT0) MpaBa. 3MicToM
MIPABOIOPAIKY € MPaBOMipHA IOBEiHKA, TisJIbHICTD
cy0’eKTiB rocmofapChbKuX BiJHOCHH.

Posraapaioun BuaoBuii 00’eKT IIiel Kareropii
KPUMiHAJIBHUX NPABOIOPYINEHD, CIifl CKas3aTH, IO
icHy€e KiJIbKa TOYOK 30Dy, ajie BCi BOHM B KiHIIEBOMY
MiICYMKY 3BOJATHCSA IPUOJIM3HO 10 OZHOTO: BUIOBUH
00’€KT — BCTAHOBJIEHHUIH Jep:KaBOI0 IMOPAMOK 3filic-
HEeHHS IMiJOPUEMHUIIBKOI Ta IHINIOI eKOHOMiuHOI
IiSIBHOCTI.

30KpeMa, 00’€KT KPUMiHAJBHOTO IIPABOIOPY-
IeHHsa y (PiHAHCOBiM CHCTEMi BUMHEHOTO B CKJIAMl
OpraHi3oBaHOi 3JIOYMHHOI T'DYNH, MOKHA IOTIJIATH
3a MEBHUMM IIiJBUJAMU:

1. KpuminanbHi paBOMOPYINIEHHSA, IO MOPYIITY-
I0Th 3arajibHi TPUHIWIYN BCTAHOBJIEHOT'O IOPAAKY
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IPOBAKEHHA IMiAIPUEMHUIIBKOI Ta iHIIOI (hiHaHCOo-
BOI IisIIBHOCTI:

— He3aKoHHA 0aHKIBCbKAa LiAJIbHICTD;

— (GiKTUBHEe TiJIPUEMHUIITBO;

— Jerajisaria (BiIMUBaHHA) KOIITIB UM iHIITOTO
MaiiHa, MpuAbaHNX He3aKOHHUM ITLIAXOM.

2. KpuminaibHi mpaBomopyIIeHHS IPOTH iHTEpe-
ciB KpeAuTOPiB:

— He3aKOHHEe OTPUMAHHA KPEIUTY;

— yMUuCHEe VXWJIAHHA BiJ IOTAIeHHSI KPeauTop-
CHKOI 3200PTOBAHOCTI;

— HempaBOMipHi #ii mig uac 6aHKpPyTCTBA.

3. Kpuminanpmi mpaBomopyIeHHsA, 0B’ A3aHi
3 TIPOSIBOM MOHOIIOJII3MY Ta HeZ0OPOCOBiCHOI KOHKY-
peHirii:

— He3aKOHHEe OTPMMAHHS Ta PO3TOJIOIIEeHH Bio-
MOCTEH, 1IT0 CTAHOBJIATH KOMEPIifHy un OaHKiBCHKY
TAEMHUIIIO.

4. KpuMinaibHi TpaBOMOPYIIEHHS, 0 IOPYIITY-
I0Th BCTAHOBJIEHUH OPANOK 00iry rpoIreii Ta MiHHNX
mamnepis:

— BJIOBKMBAHHA IIiJ yac BUMYCKY IiHHMX Iare-
piB (emicii);

— BHUTOTOBJEHHS umM 30yT HigpoOJeHuX IpoImeit
YW IIHHUX IaIepis;

— BUTOTOBJEHHA UM 30yT MmigpoOJIeHUX KPEITUT-
HUX UM PO3PAaXyYHKOBUX KApPTOK Ta iHINKX IJIATiMK-
HUX JOKYMEHTIB.

5. KpuminanpHi mpaBOmopyIIeHHS TPOTH BCTa-
HOBJIEHOTO TIOPAKY CILIATH TMOJATKIB Ta CTPAXOBUX
BHECKIB 10 Iep:KaBHUX (POH/IIB:

— yMUCHEe YXUJEHHS Bif CIIaTH MOJATKiB, 300-
piB (060B’ I3KOBUX IIJIATEKIB), 1[0 BXOAATH B CCTEMY
OTIOJATKYBAHHS, BBEJEHNX Yy BCTAHOBJIEHOMY 3aKO-
HOM TIOPAIKY.

6. KpuminanbHi IpaBOMOpPYIIEHHS NIPOTH BCTa-
HOBJIEHOTO TOPAIKY 30BHIIIHHOEKOHOMIUHOI AifJIb-
HOCTi (MUTHI 3JI0UMHMU):

— KoHTpabaH[a;

— VXWJIeHHS Bif CILUIATH MUTHHX IJIATEXKiB, AKi
CTATYIOTHCSA 3 opraHisaiii abo (ismunoi ocodu.

Ina opraHisoBaHOl 3JIOUMHHOCTI XapaKTepHa
CIILIbHICTS 00’€KTy B3a3ixaHHA, AKUM € (iHaHCOBA
cepa cycainseTsa. IIpoTe 00’€KT BUBHAUAETHCA HE 34
(hopMaIbHOI0 03HAKOIO, a 3AJIEIKHO BiJl TOTO, AKUM caMe
CYCIIIbHAM BilHOCMHAM B3aBIAHO PeaJbHOI IIKOAM
KOHKPETHUM KPUMiHATbHUM TPABOIOPYIIIEHHIM.

Cninm 3asHAUUTH, ITIO Y IIi€l TPYIHN KPUMiHAIBHUAX
IIPABOTIOPYIEeHb (piHAHCOBA cHCTEMa MOMKE BUCTY-
ATy 9K JOAAaTKOBUI a60 (paKyIbTaTUBHUI 00 €KT.

I'o10BHOIO 03HAKOI0 OPraHi30BaHOI 3JOUMHHOCTL
y (iHaHCOBi# cucTeMi € iXHA KpUMiHOJIOTiUHA HEO-
JHOPigHICTH, TOOTO JeTepMiHOBAHICTh, IO POSTJII-
JalOThCS OTHAKOBUMM COIiaJIbHO-eKOHOMIUHMMHU Ta
opramizamiftnumu (paxTopamu. Came 3a Ii€lo 03HAa-
KO0, iX He MOXKHA BiTHOCHUTH 10 (hiHAHCOBUX, TaKi
KpUMiHa/IbHI IPAaBONOPYIIeHH A, AK AUBEPCid, IMKij-
HUIITBO, AKi X0U i MocAramTh HA (PiHAHCOBY CHCTEMY

Iep:KaBu, IIPOTe OeTePMiHOBaHI 30BCiM iHIIMMU,
HiX, CKayKiMO, IPUIKNCKY YN BUIYCK HeL0oOpOAKic-
HOI IPOAYKITii, 00CTaBMH.

00’eKT opranizoBaHOI 3JIOYMHHOCTI ¥ (PiHAHCOBiH
CHCTeMi BKJII0UAE CYCIiJIbHI BiIHOCHHH, I[0 TapaHTy-
0Th BUKOPHUCTAHHSA BJIACHOCTI y HMiANMPUEMHUIILKIN,
TOCIIONAPChKiA Ta iHIMIM eKOHOMIUHiH misabHOCTI
3 METOI0 BiITBOPEHHS Ta IEePEPOS3IOAiIY Ifiel Biac-
HOCTi Ha KOPUCTh cycmijibeTBa 3aramom. 06’ eKTUBHA
CTOPOHA aHATIB0BAHWX KPUMIiHAJLHUX IIPABOIODPY-
IITeHb — € CYCIiIbHO Hebe3meuHi mii (mis um 0e3mids-
HicTb), AKi mepeOyBarOTh y HOPYIIEHHI BCTAHOBJIE-
HOT'O TOPAAKY 3miliCHEHHS (hiHAHCOBOI MifJIBLHOCTI.
Ie#t mopAgOK peryiaMeHTyeThcA 3aK0OHAMHY Y KPaiHU.

dAx mnpaBmio, A BCTAHOBJIEHHA [JOCTaTHIX
IaHUX, 0 BKA3YIOTh Ha 03HAKY (hiHAHCOBOTO IIPABO-
TIOPYIIEHH 3 03HAKaM¥ OPTraHi30BaHOI 3JI0UMHHOCTI,
€ IIPOBeJeHHS IIepPeBipKy (PiHAHCOBO-eKOHOMiUHOI
IiSIBHOCTI, IO He BUKJIIOUAE i OTPUMaHHA MOSICHEHD
mpo cmocib Ta MexaHi3M BUMHEHHS KPUMiHATHHUX
IPaBOMOPYIIeHs [6, ¢. 154]. ducmosumii HUBKY HOPM
(mampukianm, ct. 175, 176 ta inmux crareirt KK Yrpa-
iHmM), 110 BU3HAYAIOTH BifTIOBiAAIbHICTE 3a 3MIOUMHI
y cdepi eKoHOMiuHOI AigIbHOCTI, € OTaHKEeTHUMH.

Tomy gas 3’scyBaHHA O3HAK CKJIALY KPUMi-
HAJBHOTO INIPABOIOPYINEHHA HEeoOXiZHO 3BepTaTHCs
o iHmumx HoOpMaTHMBHUX aKTiB. IIpm 3acTocyBaHHI
TaKMX HOPM Ba’KJIMBO BCTAHOBUTH HAABHICTEH IODPY-
IIeHHA PO3NOPAAKeHHA KPUMiHAJBHOTO 3aKOHY Ta
iHIIIOTO0 HOPMATUBHOTO aKTa.

Cy0’eKTUBHA CTOPOHA OPraHi30BAHOI 3JIOUMHHOCTI
y (hiHaHCOBi# crcTeMi BupakaeTheA B (DOpMi HaMipy.
Heobepe:xHi mocATaHHSA HA BCTAHOBJIEHUHN MOPALOK
3ificHeHHA MiANPUEMHUIBKOI Ta iHIOI (hiHaHCOBOI
ITiAJBbHOCTI OpraHi3oBaHUMM TPyIaMy Ha MPaKTHUIL
MPaKTUYHO HepeasibHi. 30KpeMa, B IPaKTHUIl Mai:Ke
He Ma€ TaKUX BUIAIKiB.

OckinbKku BuU3HAuUeHHA CY0 €KTUBHOI CTOPOHU
CKJIaNY 3JIOYMHY Ha 3aKOHOJABYOMY PiBHi He BU3HA-
YeHO, TO y HAyIi KPUMiHAJBHOTO IIpaBa MUTAHHSI
PO BUBHAUEHHS 3MiCTY MOHATTA Cy0’ €KTUBHOI CTO-
POHU CKJIAIY 3JIOYMHY BiKe IPOTATOM 6araThox poKis
3aNMNIIAETHCA OUCKYCiHHUM, 1 UM He HaKWOiIBIIO
mpo0JIEMOI0 B ITbOMY ACHEKTi € BCTAHOBJIEHHS CIIiB-
BifIHOINIEHHS MOHATH Cy0 €KTHBHOI CTOPOHHU CKJALY
3JIOUMHY Ta BUHU.

Cy0’eKTOM BJIOUMHY MOXKYTh OyTH ITOCAZOBi Ta
inmmi (¢ismuni) ocobu, AKi mocariv Ha MOMEHT BUH-
HeHHS KPUMiHAJBHOTO IPAaBOIOPYIIeHHS 16 PoKis.

ITo cTocyeThea MpoTUAii OpraHisoBaHoi 3J0YMH-
HocTi y (iHaHCOBi#l cucremi, To HeoOXimHO 3mific-
HUTHA IJINHA KOMILIEKC 3aXO[iB OpraHisalliiiHoro,
IIPaBOBOT0, €EKOHOMIUHOT0, TOJIiTUYHOTO, KaIPOBOTO
xXapakTepy. Alle BapTO HATOJIOCUTH, IO cepel yeix
[I1X 3aXO0/iB HE MEHIIIOT0 3HAYeHH Ma€ i (hiHaHCOBUI
Iep:KaBHUH i rpoMaZChbKUI KOHTPOJIb.

Ha gymxry JI. P. PycHaxk, fep:kaBa i cycmiJbCcTBO
MaloTh ITOCTABMTHM BJIACHI 3aBHAaHHA Iepe; CHUCTe-
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MOIO HaIliOHAJbHOI eKOHOMIiuHOI Oe3lmeKn B 4acTHHI
OpoTHAIl KpUMiHAABHMM SBHINAM i IIpoIecam.
®dinaHcoBa cucTeMa IOBHHHA CTOCYBATHCS IIepe-
BaJKHO IOTEePeI:KeHHA Ta BUTICHEHHS iX HanOiabIm
coIiaJbHO HEe0e3MeUHWX Ta €KOHOMIUHO AUCHYHK-
mioHaJdbHUX (GOpM, ToOTO mpoTuAii KpuMinamisamii
eKOHOMiKM B ii opraHisoBaHWX i TPAHCKOPJOHHUX
nmpodABax, MiHiMisanii Ta elriMiHyBaHHA YMOB KpH-
MiHajisamii cucTeMHM MaKPOEKOHOMIUHOTO YIIpaB-
JiHHA, 0co0auMBO B uacTwHi ii Kopymmiamisamii,
1[0 BifOyBaeThcd mif KOHTPOJEM OpPraHi3oBaHOL
3JIOUMHHOCTi. YCYHEHHS Ta MiHimisalis KJrodo-
BUX 3arpo3 (piHaHCOBi# Gesmeri YKpaiHW IMOBUHHIL
CTaTy HaWBaKJIUBIMINMHU NIPiIOPUTETAMU B AiAJIbHO-
CTi iHCTHTYTiB €KOHOMIUHOTO i IOJiTUYHOTO YIIPaB-
JIiHHA HA IOTOYHY i cepeTHbOCTPOKOBY IIEPCIEKTUBHI
[7,c. 110]. 3asnaueni migxoau 10 BUBHAUEHHS METO-
JOJIOTIYHMX IIiZicTaB cTpaTerii HalioHAJILHOI eKOHO-
MiuHOI Oe3meku Ta GOPMYBAaHHA KOHIENTYAJbHUX
OCHOB MeXaHi3My MpPOTHAII MaKpOAeCTPYKTHUBHUM
ImporecaM KpuMiHaJidarmii eKoHOMiKM y (iHaHCO-
Bif cdepi maoTh 3MOT'y BUPIMINTH HUBKY NUTAHb,
30KpeMa pO3pOoOUTH MepesiK OCHOBHUX 3aBIaHb,
AK1 MOXKYTH i moBuHHI 6yTH peasyizoBaHi MexaHis-
MOM HAIiOHAJBHHOI CHCTEMM eKOHOMiuHOi Oes3mexu
y cdepi s3abe3meueHHA KPHUMiHOJOTIUHOI Oe3meKH
eKOHOMiKH i 6isHecy, mpoTuzii opramizoBamoi 3J0-
YUHHOCTI ¥ (hiHaHCOBiH cucTeMi.

Bigmosigmo fo ct. 3 3akony Ykpainu «IIpo mai-
OHANTLHY 0esmeKy YKpaiHm» QyHIaMeHTAJIbHUMU
HAIliOHAJbHUMHU iHTEepecaMy YKPaiHU € CTaJuil pos-
BUTOK HAIIIOHAJBHOI €KOHOMiKM, T'POMAISIHCHKOIO
CyCIiIBCTBA i Iep:kaBu A 3a0e3MeueHHI 3POCTAHHA
PiBHS Ta SKOCTI JKUTTS HaceJeHH; iHTerpamnisa YKpa-
iHM B €BPONEMCHKUI TOJITUYHUN, €KOHOMiUHHH,
mpaBoBU# mpoctip, HaOyTTa wiencTBa B OOH (Opra-
misamia 06’egnanux Hariit) [8].

Y mpoekri Crparerii cTasoro po3BuTKy YKpainu
1o 2030 poxy [9] BkasyeThes, 110 ii MeTOIO € BIIpoBa-
IKeHHS B YKPAaiHi €BPOIENChKUX CTAHAAPTIB JKUTTS
Ta BUXiJ YKpaiHM Ha MPOBigHI mo3uIrii y cBiTi. YKpa-
iHa Mae cTaTu Jep:KaBoIo i3 CUJILHOI0 EKOHOMIKOI0 Ta
3 TIepeJloBUMY iHHOBaIiAMU. 4 11boro HacaMIepes
HeOOXiHO BiJHOBUTH MAKPOEKOHOMIUHY CTa0ijIb-
HiCTh, 3a0e3MeunTH CTilfiKe 3POCTAHHSI E€KOHOMiKM
€KOJIOTIYHO He BUCHAMKJIWBUM CIIOCOO0M, CTBOPUTH
CIPUATANBI YMOBM [JS BeJeHHA TOCIOAApPCHKOL
TiSJIBHOCTI Ta IPO30PYy HOJATKOBY cucremy. llpm
IIbOMY OfHi€I0 3 0a30BMX YMOB CTabiJbHOTO €KOHO-
MiYHOTO PO3BUTKY JAep:KaBU € 3a0e3meueHHS edek-
THBHOT'O PiBHSA IPOTHUAii 3JIOUMHHOCTI, 30KpeMa opra-
Hi30BaHOI 3JIOUMHHOCTI Y (DiHAHCOBi cucTeMmi.

HeoOxizHo 3asmaumrtu, IO HajeKHe 3abesle-
YeHHd POTHUAii opranizoBaHoi 3JI0YMHHOCTI V (hiHAH-
COBi#l cucTeMi B cyuacHHMX yMOBax 0arato B 4oMy
3aJIE}KUTh BiJi CBOEUACHOTO, IIOBHOTO Ta AKiCHOTO
pO3po0JIeHHSA IPOTrpaMHOr0 3a0esleueHHa B IMill
cepi, ke Oyzae 0a3yBaTHCh HA TEOPETUKO-IIPABOBUX

3acazax IMPOTHUIil TAHOT'O HETaTHBHOTO COIiaJIbHOI'O
ABUIIIA.

BucnoBku. Mo)keMO KOHCTaTyBaTH, IO Opra-
HiB0BaHa 3JIOUMHHICTH y (hiHAHCOBill cucTemi — 1€
CyCIiNbHO He0e3meuHi TiAHHA BJIOUMHHUX TPYII,
opramisamiii, IO MOCATalOTh Ha (PiHAHCOBO-EKOHO-
MiuHI BiTHOCWHM, BperyJbOBaHI HOpMaMu (piHaHCO-
BOTO (Y TOMY YHCJIi IOZaTKOBOTO, BAJIIOTHOTO) ITPaBa,
3 (hopMyBaHHA, POSIOALIY, IEPEPO3IOIIIY Ta BUKO-
pucTaHHA (POHAIB TPOIMOBUX KOMITIB ((hiHAHCOBUX
pecypciB mep:kaBu), OPraHiB MiCIIeBOIO CAMOBPSAAY-
BaHHS, iHIINX TOCIOAAPIOIOUNX CY0’€KTiB, 3 METOIO
OTPpUMAHHS HAATPUOYTKiB.

3mounMHHA OiANBHICTS, Yy ¢iHaHCOBIX cucTeMi
B OinpimocTi 3AifiCHIOEThCA SMOUMHHUMM OpPTaHi-
samigamMu (opraHisoBaHMMM TpymaMmMu, OaHAaMu,
3JOYMHHUMHK CIIJIBHOTAMH Ta IiHIIAMM TOLIOHMMU
HE3aKOHHUMM (POPMYBaHHAMM), IO MAlOTh iepap-
XiuHy CTPYKTYPY, MaTepiaapHy Ta hinancoBy 6asy Ta
3B’ A3KH 3 [ePKABHUMU CTPYKTYPaMU.

Tomy KOHIENTyaJbHI OCHOBM IPOTHIil OpraHi-
30BaHOI 3JIOYMHHOCTI y (hiHAHCOBi# cucTemi mepen-
0auaoTh JOCTiIKEHHA TEOPeTUUHUX 3acaf, IOI0
CTPYKTYpH i TeHAEHITIH OpraHi3oBaHOI 3JI0UYMHHOCTI
Ta HeOe3IeK! HACTiAKiB OKpeMux ii BUIiB.

OrpuMaHHS KOHKPETHHX HAyKOBO-00IDYHTOBA-
HUX KpUTEepPiiB mpoTuAii y BUTJIANI 03HAK, IO KBa-
Ji(ikyOTh JaHi KPUMiHAJIbHI IIPABOIOPYIINEHH,
0es3mocepeIHLO JOMOMOMKYTh HAIIOBHUTH BiAMOBigHL
HOPMATHBHI IOJOKEHHS HeoOXimHuM Ta OasKaHUM
a3micToM. 3asHaueHi KpurTepil ofHOUACHO BHUCTYIIA-
I0Th BUMOTaM# [0 3MiCTy HOPMATUBHUX IPUIIKCIB,
AKi perJaMeHTYIOTb 03HAKH, [0 KBaJi(PiKyOTh KpU-
MiHaJbHE IIPABOIOPYIIEHHA.

Pasom 3 TM, Ba:KJIMBOIO ITEPEIyMOBOIO 3abe3Ie-
YyeHHA e()eKTUBHOI IPOTUil opranisoBaHoi 3J10YMH-
HocTi y (piHaHCOBIi# cucTeMi € CTBOPeHHA e()eKTUBHOL
(mieBoi) HOpMATHBHO-IPABOBOi 0a3m, BU3HAUEHHS
YiTKOI CHCTEeMM YIOBHOBAKEHMX CYy0 €KTiB 3miiic-
HEeHHS TaKOI IPOTuii, MeTH i 3aBIaHb IXHBOI IifJb-
HOCTi, HaJiJIeHHSI HeoOXiJHMMN IIOBHOBAKEHHIMU
1 KOMIIETeHI[i€10, CTBOPEHHSA MaTePiaJbHO-TeXHIUHIX
YMOB, e()eKTUBHOTO KaZpPOBOTO 3a0e3IeUeHHS TOIIIO.

3aK0HOABCTBO, SKe HATIpaBJIeHe Ha IIPOTHUI0 OpTra-
Hi30BaHOI 3JI0YMHHOCTI ¥ (PiHAHCOBiH cucTeMi i mpak-
THKA IMPOTHUAIl 3 HE0 MaloTh BPaxOBYBATH Ii CIIEIH-
(ixy, 1110 OB’ A3aHA i3 IMTIPOKOMACIITA0HOIO TPYIIOBOIO
3JIOYMHHOKI [TisJIBHICTIO i BUKOPUCTAHHAM 3HAUHUX
MaTepiaJbHUX 3ac00iB, JOOYTUX 3OUMHHUM IILIIXOM.

Ins po3pobku edeKTUBHOI cTpaTerii, a TaKoXK
KOHKPETHOTO 3aKOHOZABCTBA II[OJ0 IIPOTUIII 3 opra-
Hi30BaHOIO 3JI0YMHHICTIO HEOOXiZHO He TLIBLKU BOJO-
mitTm  iH(opMmali€eo om0 peasbHOI curyamii, il
OCHOBHMX Ta MaiOyTHIX TeHAEHIiii PO3BUTKY,
a i 4iTKO PO3yMiTH UMHHUKHU CTPUMAaHHA Ta IOIIHU-
PEeHHA OpPraHisoBaHOi 3JI0UMHHOCTI. 3 OTJIALY HA Iie,
0c00JIMBY yBary HeOOXimHO NPUIINATH KOMILIEK-
CHOMY JOCJTiI;KeHHIO TeOPEeTHKO-IIPABOBUX 3acal
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OpoTUIil TAaHOMY KPMMiHAJBHOMY SBHUILNY, PE3yJb-
TaTX AKOTO CTAHYTh B OCHOBI PO3POOKYU cTpaTeriit Ta
HOPMATHBHUX aKTiB IITO0 IPOTUIi] 3 OPraHi3oBaHOIO
3JIOYMHHICTIO y (hiHaHCOBi# cucTeMi. BaxkiuBum BHe-
CKOM Takoi pobOTM cTaHe aHAJi3 PUBUKIB (3arpos)
OpraHi3oBaHOI BJIOYMHHOCTI y (hiHAHCOBi# cucTeMi
IJ1s HallioHaIbHOI Oes3lmeKky Halroil KpaiHu, 0coba1uBO
JJIST CYBEPEHITeTy Ta AeMOKPATUYHOI CHCTEMHU II0JIi-
TUYHUX iHCTUTYTiB.
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Anoranig

Andpocoeuu JI. I'. Teoperuko-npaBosi 3acagu mpo-
THil OpraHi3oBaHOi 3JI0YMHHOCTI y (piHaHCOBiH cuc-
temi. — Crarr4.

Y crarTi chopMoBaHO MOHATTA OPraHi30BaHOI 3JI0-
YNHHOCTI Y (iHAHCOBi# cucreM, AK CyCHiIbHO HeOe3IeUH1
MiAHHSA 3JIOYMHHUX I'PYI, OpraHisamii, 1o mocATaTh Ha
(piHaHCOBO-eKOHOMIUHI BiHOCWHHU, BpETYJIbOBAHi HOP-
MaMu ¢GiHaHCOBOTO (Y TOMY UMCJi IOZATKOBOTO, BAJIOT-
HOT0) IpaBa, 3 (JOPMYBaHHS, PO3MOIiIY, IEPEPO3MOILIY
Ta BUKOPUCTAHHA (POH/IB IPOIIOBUX KOIMITIB ((hiHAHCOBUX
pecypciB fep:KaBu), OpraHiB MiCIIeBOTO CAMOBPANYBAHHA,
IHIIUX TOCIOZAPIOIYMX CY0’€KTiB, 3 METOI OTPUMAHHSA
HAATIPUOYTKIB.

PosraauyTro o6cTaBuHM, IKi POGIATH 0COOIUBO AKTy-
AJBHUM caMe KOMILIeKCHUH MiAX 1] JOCTi I KeHHI TeOpeTH-
KO-IIPABOBUX 3acaj MPOTHUAil opraHizoBaHOl 3J0YMHHOCTI
y diHaHCOBi# cucTemi. 3a3HaueHO, II[0 PO3POOKA Teope-

TUYHUX TPo0JeM 6OpPOTHOM 3 OpraHi30BaHOW B3JIOUMHHI-
cTio ¥ GiHaHCOBi#l cucTeMi, Ma€ PO3TIAJATHCA SK ONUH
i3 HAMOL/IBIN aKTyaJbHUX HANPSIMiB KPMMiHOJOTIUHMX Ta
KPUMiHAJBHO-IPABOBUX HOCTim:KeHb. OCKiJIbKM Oprami-
30BaHi rpynu i 3youuHHi opranisanii y ¢irnancosiit cuc-
TeMi MPOJOBKYIOTH KOHTPOJIOBATH JIEBOBY YaCTKY TiHBO-
BOTO KamiTany, OIPOTUIPABHY NifJIBHICTH, IOB’dA3aHY i3
POBKpajaHHAM OIOMKETHUX KOIITiB, Jeramisamieto (Biz-
MUBAHHAM) JNOXOZiB, OJEPKAHMX BJIOUMHHUM ITLIAXOM,
opraHizaiielo HapKoOi3Hecy, HeJeTaJbHOIO Mirpaiieio
romfo. JocmigeHo O3HAKM CKJIAAy OPraHi3oBaHOI 3J0-
YMHHOCTI y (iHAHCOBi# cucreMmi, BimMiHHI ocobsuBOCTi,
AKi XapaKTepu3ylTh KOKHUHA 3 eJIeMEHTIB KPUMiHAJb-
HOTO IIPABOIOPYIINEHHSA. 3a3HAUEHO MiXOAM [0 BU3HA-
YeHHSA METOJOJIOTIYHMX ITificTaB CTpaTerii HalioHAJbHOI
eKoHOMiuHOI Oe3meKu Ta (GOPMYBAaHHS KOHIENTYAJbLHUX
OCHOB MeXaHi3My IIPOTHAil OpraHisoBaHOi 3J0YMHHOCTI Y
(bimaucosiit cuctemi. BeranoBieHo, 1m0 HajlexHe 3a0e31e-
YeHHS IPOTU/il opranisoBaHoi 3JI0UMHHOCTI Y (piHaHCOBiH
CHCTEMi B Cy4acHUX YMOBaxX 0arato B 4OMY 3aJIeKUTH Bif
CBOEYACHOTO, TIOBHOTO Ta SKiCHOT0 PO3POOIEHHS IIPOrpaM-
HOTro 3a0e3meueHHs B Iili cdepi, AKe Oyme OasyBaTuCh Ha
TEOPETUKO-IIPABOBUX 3acaflaX IMPOTHUJil JaHOTO HEraTwB-
HOT'O COIiaJIbHOTO ABUIIA.

Kawuosi cnosa: opranizoBaHa 3JI0UMHHICTH, (iHAH-
cOBa CHCTEMAa, TEOPeTHKO-MEeTONOJIOTiUHI 3acagu, MPOTH-
Iis, HalioHaJhbHA OesneKa, cTpaTeris.

Summary

Androsovych L. G. Theoretical and legal principles
of combating organized crime in the financial system. —
Article.

The article forms the concept of organized crime in
financial systems, as socially dangerous acts of criminal
groups, organizations that encroach on financial and
economic relations, governed by the rules of financial
(including tax, currency)law, the formation, distribution,
redistribution and use of funds. (financial resources of
the state), local governments, other economic entities, in
order to obtain excess profits.

Circumstances that make a comprehensive approach
to the study of theoretical and legal principles of
combating organized crime in the financial system are
especially relevant. It is noted that the development of
theoretical problems in the fight against organized crime
in the financial system should be considered as one of the
most relevant areas of criminological and criminal law
research.

Asorganized groups and criminal organizations in the
financial system continue to control the lion's share of
shadow capital, illegal activities related to embezzlement
of budget funds, legalization (laundering) of proceeds
from crime, drug trafficking, illegal migration, etc. The
signsof the composition of organized crimein the financial
system, the distinctive features that characterize each of
the elements of a criminal offense are studied. Approaches
to determination of methodological bases of strategy of
national economic security and formation of conceptual
bases of the mechanism of counteraction to organized
crime in financial system are specified.

Itis established that the proper provision of combating
organized crime in the financial system in modern
conditions largely depends on timely, complete and high-
quality software development in this area, which will be
based on theoretical and legal principles of combating this
negative social phenomenon.

Key words: organized crime, financial system,
theoretical and methodological principles, counteraction,
national security, strategy.
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010 SHAYEHHS ®AKYJbTATUBHUX 03HAK OB’€KTUBHOI CTOPOHH
CRJALY KPUMIHAJIBHOI'O ITPABOIIOPYIIEHHSA

IMocranoBka mpoOaevu. CKIag KpPuUMiHAJIBHOTO
[IPABOMOPYIIEHHS € CYKYIIHICTIO 11010 000B’ I3KOBUX
eJIeMeHTiB, a came: 00’€KTa, 00’€KTUBHOI CTOPOHH,
cy0’eKTa, cy0’eKTHBHOI cTOpoHHU. BigcyTHicTE 0HOTO
3 X 000B’ A3KOBUX €JIEMEHTiB BUKJIIOUAE HAABHICTD
CKJIa[ly KPUMiHAJBHOTO IIPABOIOPYIIEHHA, a OTKe,
i KpuMmiHaNBEHY BigmoBigaabHicTh. KoxkeH 3 emeMeH-
TiB 3araJbHOT0 CKJAAYy KPUMiHAJIBHOTO IIPABOIOPY-
IIIeHHS, XapaKTepU3yeThCA CBOIMU O3HAKaMHU, AKi
B CBOIO Uepry, IOAiIAI0TECA Ha 0008’ 13K0Bi (0OCHOBHI)
ta (haKyJIbTaTUBHI (Z0ZaTKOBI).

O0’eKTHBHA CTOPOHA CKJAAY KPUMiHAJILHOTO
IPaBOIOPYIIeHHS B Teopil KpuMiHAIBHOTO IpaBa
Ma€ 0co0juBe 3HAUEHHS, fAKe IOJArae y TOMY,
[0 camMe O3HAKHW 00 €KTMBHOI CTOPOHU 3aKOHOMA-
Bellb 3aKpimiaioe B aucmosumii crarti Ocobanusoi
yactTuHu KpuMinaisHOro Komexkcy YKpainu (mami —
KK Yxpaiun).

Ananiz ocrammix gocaimkens i myOmikamii.
[IuTamH, 0 CTOCYIOTHCS KPUMiHAJIHLHO-IIPABOBOTO
3HaueHHS (aKyJIbTATUBHUX 03HAK 00 €KTHUBHOI CTO-
POHU CKJaAy KPUMiHAJILHOTO IIPABOIOPYIIEHHS,
3HAUILIN cBoe Bimobpasenus y mpaiax II. C. Bep-
sina, 0. O. Iynoposa, O. O. Kpamri, M. I. Ilanoga,
T. B. Ponionosoi, H. M. Cementoka, M. B. Tensmica,
H. M. Apmum ta iHmmx.

Mera craTTi mosArae y JOCHiIKEHHI KPUMiHAJIb-
HO-TIPABOBOTO 3HAUEHHA (PaKyJbTATUBHUX O3HAK
00’€KTUBHOI CTOPOHH CKJIAAY KPUMiHAIBHOIO IIPABO-
MOPYIIIeHH.

OcHOBHI pe3yabTaTH MOCHiMKeHHA. ¥ Teopii
KPUMiHAJIBHOTO IpaBa, A0 (GaKyJbTaTUBHUX O3HAK
00’€KTUBHOI CTOPOHH BiJHOCATHL: CYCHiJIBHO Hebes-
HeYHi HACHiAKY, NIPUYNHHNYA 3B A30K Mi¥ NiAHHAM
i cycmispHO Hebe3ameyHUMH HACAiZKaMHU, MicIle, Jac,
00cTaHOBKY, cmoci6 i 3aco0u Ta 3HAPAALA BUNHEHHSA
KPUMiHAJIBHOTO IIPABOMOPYINEHHSI. ¥ BUIAJKaX,
Ko (PaKyJIbTATHBHI O3HAKM € KBaTi(iKyrouwmu,
T00TO KoMK B 4. 1 BOHM BimcyTHi, a B u. 2, 3 abo 4
3’ ABJIAIOTHCS, TO 3aKOHOJABEI[b BPaXOBYE iX BIaCTH-
BOCTi (TTO3UTUBHI UM HETaTHBHIi) B CAHKIII1 KOHKpeT-
ol HopMu OcobnuBoi uactunu KK Yrpainu. Komn
HasgBHiCTh (PaKyJIbTATUBHUX O3HAK He € 000B’sI3KO-
BOIO [IJIT BCTAHOBJIEHHSA 00’ €KTUBHOI CTOPOHU KPUMi-
HAJILHOTO MPABOIOPYIIEeHHS, TO BOHU BPaXOBYIOThCS
CyIOM IIPH IpU3HAUEHHI MOKapaHHS B AKOCTi o0cTa-

© 0. 0. MacoBa, 2022

BUHH, 110 oM’ akiye (ct. 66 KK Yrpainu) abo o0Ts-
:#&ye (cr. 67 KK YKpainu) mokapanHus.

®DaKyIbTATUBHI 03HAKK 00 €KTHBHOI CTOPOHU
CKJIaJy KPUMiHAJBHOTO IPABOIOPYIIEHHS 34 CBOIM
XapakTepoM, 3MiCTOM i 3aKOHOZABUOI0 pPerJaMeHTa-
IIi€I0 He € OJHOPITHUMU.

CycminbHo-Hebe3meuHi Hacaigku — Il IMIKoAa
(30MTOK), IO BAIOMII0ETHCA KPUMiHAJIBHO-IIPOTHU-
IPAaBHUM HiAHHAM (Ii€io uu 6e3MiIbHICTIO) CYCIIiIb-
HUM BiJHOCMHAM, OXODOHIOBAHUM KDPUMiHAJbHUM
3aKOHOM, a00 peajbHa Hebesmexa (3arposa) 3amofi-
SHHS TaKol IIKOIU.

3akoHOmABeIb KOPUCTYETHCA PISHUMHU IIPHUIO-
MaM{ OINCYBaHHA KPUMiHAJbHO-IPOTUIIPABHUX
HacJaifKiB. 3asHAUAEeThLCA ONUH (€IUMHUI) HACTIZOK,
IIT0 Ma€ KPUMiHAJIBHO-IIPABOBE SHAUEHHSA — MailHOBA
mkoja morepmisomy (cr. 185 KK Vipainu) abo Bxa-
3YIOThCA 1Ba i OinbIlle MOMXKINBUX (AIbTEPHATUBHUX )
HACHiAKiB, IO BHUCTYIAITbH 000B’SI3KOBOIO O3HA-
KOI0 CKJIAAy KPUMiHAJIBHOTO IpaBomopyIeHHs (u.l
ct. 277 KK Yxpainwu) [1, c. 147;149].

Y KpuMiHATBHOMY 3aKOHI MOMKHA BUIIJIUTH IBa
BUY CYCIIiJIbHO HeOe3[MeUHNX HACTIAKIB: CTBOPEHHS
3arpo3u 3amomifsHHA meBHOI mioxu (4. 1 cr. 142,
y, 1 cr. 239, u. 1 cr. 240, u. 1 c1. 241, u.1 cT1. 242,
4. 1 cr. 243 KK Ykpainu) ToI10) i HacTaHHS peab-
Hoi mrkoau (4.2 cr. 130, 9. 1 cr. 131, u.1 cT. 133 KK
Yxpainn) To1o).

P. C. OprnoBcbKuii BKasye Ha Te, IO 3arposa
HAaCTaHHS CYCIiJbHO HeOe3meuHuX HAaCcHifKiB He
€ cy0’eKTHUBHUM MPUIYINEHHAM, BOHA SIBJSIE cOO0I0
00’€KTUBHY KATEropiio, I[0 BUPAKAETHCA Y CTBO-
PeHHI KpUMiHAJABLHO IPOTUIIPABHOI IOBETiHKOIO
ocobu Takoi curyarii, Koau mis abo Oe3miAIbHICTH
3aKOHOMipPHO MOKe CIIPUUYMHUTY 3a3HAUEHI B KPUMi-
HaJIbHO-IIPABOBi# HOpMi Hacaigku [2, c. 79]. ¥V Teo-
pii KpuMiHANTHHOTO ITPaBa TaKi BUIATKU OTPUMAJH
Ha3BY «JeJiKTH CTBOpeHHA HeOesmeku». OOrpyHTO-
BYIOUHM BifiHECEHHs CTBOPeHHS He0GesmeKHu N0 BUIiB
cycmisbHO Hebesmeunux Hacaigxis, B. I. Bopucos
3a3Hayae, 1[0 caMeé B IIbOMY BUIAAKy SOBHIIIHS
00CTAHOBKA B3MIHIOETHCA. 3’ ABIAIOTHCA peasbHi,
KOHKDEeTHI YMOBH, CHJIN, SKi B IOJAJBIIOMY iX Oeate-
PELIKOTHOMY NPOSABI IPU3BEIYTH A0 IPAMOI IITKOIU
[3].

Ilpu 3’scyBaHHi Takoi O3HAKH SK CYCILIBHO



Bunycx 2(43), 2022

111

HeOe3meuHi HACTiTKM HeoOXigHO BpaxOBYBATH, IO
B Jeakux ctaTTax unaHoro KK Ykpainu micrarscsa
BKasiBKU Ha KOHKpeTHi Hacaigku (cT. 115 KK Vrpa-
iHE — cMePTH IOTEPIIiIOTo Tpy BOMBCTBI), a B iHIIIX
JNIe 3a3HAYAETHCA «iCTOTHA IMKOAa» ab0 «TaEKi
HACJigKW» Ta iH., II[0 BiAIIOBiIHO BUMAarae 3acTOCY-
BaHHSA OI[IHOYHWX KaTeropiii Ta 3’scyBaHHA iX 3Mi-
CTy, 00CATY i KOHKpeTH3aIlii 3a KOXKHUM OKPEeMUM
KPUMiHAJIHHUM ITPABOIIOPYITIEHHAM.

CycminbpHO HeOe3meuHi HACHIAKM MAalOTh BakK-
JUBe 3HAUEHHS OIS KOHCTPYIOBAHHA 00’ €KTHBHOI
CTOPOHY CKJIANy KPUMiHAJIHHOTO TPABOIOPYIIEHHS.
Y KpuMiHaJbHUX IPABOMOPYIIEHHAX 3 MaTrepiajb-
HUM CKJIAJOM BifmOBifHI cycminbHO HeOesmeuHi
HaCHaigKu (HACHifKM, IO HMiAmaoThCs BU3HAUEHHIO,
BCTAHOBJIEHHIO, 3aBHaHHA ()i3WUYHOI IITKOAM 3I0-
POB’I0 JIOAWHY, 3aIOiTHHA CMepPTi JoguHI Ta iH.)
€ 000B’A3KOBOI0 03HAKOI 00’€KTHUBHOI CTOPOHU
CKJaNy KPUMiHAJBHOTO IPABONOPYINEHHA. Paszom
3 TUM, (POPMAJbHUHI CKJIAJ KPUMiHAJILHOTO IIPABO-
MOPYIIeHHSA He MiCTUTh BKas3iBKM Ha OyIb-AKi cyc-
IiTbHO Hebes3ImeuHi HAaCHigKM, X0ua BOHUM i MOXKYTh
imomi HacraBaTu, aje Imepe0yBalOTh 3a MeKaMH
CKJaNy KPUMiHAJIBHOTO IIPABOMOPYIINEHHA, TOMX
BCTAHOBJIIOBATH iX mpu KBamidikamii me moTpidHo.
®opmasbHi CKJIAAY KPUMiHAJbHUX IIPABOIIOPYIIIEHb,
AK BiZoMO, BBa)KAIOTHbCS 3aKiHUEHUMH 3 MOMEHTY
BUMHEHHS caMoro IisgHHd [2, c. 78].

Crnix sasHaumTu, II[0 CYCIiIbHO HebesmeuHi
HACHiIKM, AKi Oe3mocepefHbO BKA3aHi B JUCIO3U-
mii crarTi OcobamBoi uactuau KK VYxpainm, abo
OJHO3HAUHO BUILIMBAIOTH 3 ii 3micTy (KpuMiHAJbHL
IIPABOTIOPYIIIEHHS 3 MaTePiaIbHUM CKJIAA0M), € KOH-
CTUTYTUBHOI (0006’43K06010) 03HAKOK0 00’€KTUB-
HOl CTOPOHHM BiATIOBiZHOTO CKJAJy KPUMiHAJILHOTO
IIPABOIIOPYINIEHHA Ta MAIOTh 3HAUEHHA JJII KBaJi(i-
kamii (cr. 2561 KK Ykpaiun), a € cycmisbHO Hebes-
IIeYHi HACJTIIKM 3a JOIOMOIOI0 SKMX YTBOPIOETHCS
KBamidikoBauuit (4.2 cr. 314 KK Yrpainu) um oco-
6auBo KBasmidikoBauuii (4.3 cr. 314 KK VYkpaimm)
CKJAJ IIHOTO K KPMMiHAJILHOTO IIPABONIOPYIIEHH.
Y mboMy BUTAAKY, BOHM He 3TafyIOThCAd 3aKOHOIaB-
IIeEM B OCHOBHOMY CKJIaJIi KPUMiHAIBHOTO IIPABOIIOPY-
IIIeHHA, aJie 3 iX HAABHICTIO 3MiHIOETHCS KBasidika-
IIis 1 HacTae mocuJIeHa BiIOBifaIbHICT.

Tako:x HeoOXigmo BimsHaumTm, 3a3HAUEHA
(haxyapTaTBHA 03HAKA 00’ €KTHBHOI CTOPOHMU CKJIALY
KPUMiHAIBHOTO ITPABOIOPYIIEHH, SKII0 He BKa3aHa
3aKOHOABIIEM B OCHOBHOMY CKJIaJi KPUMiHAJILHOTO
IIPABOTIOPYIIIEHHA 1 He mepembaueHa IK KBaJdi(iky-
10Ua 03HAKa MOsKe OyTu 06CcTaBUHOIO, KA 6e3 3MiHM
KpUMiHAIBHO-IIPABOBOI KBaTi(hiKaIlii 00TaKYye oK a-
pauHd, (m. 5 4. 1 cr. 67 KK Vkpainn) [4, c. 19].

Pasom 3 TuM, BificyTHiCTh HacHigKiB mepemdaue-
HUX 3aKOHOM IIpO KPHUMiHaJbHY BiATIOBifaTbHICTH
TaKNX, AK icTOTHA IMIKOoJa a00 THKKI Hacaigku, axi
3aKpimaeHo 060B’ A3KOBOI0 03HAKOI0 B OKPEMUX KPH-
MiHAJIPHUX IIPABONIOPYIINEHHAX y cdepi cayxboBoi

TisIBHOCTI MOXKe CBiIuuTH Mpo HasIBHiCTH ab0 Hesa-
KiHYeHOr0 KPMMiHAJHHOTO IIPABOIMOPYINEHHS a0o0
TIpO aAMiHICTPATUBHUMN UM UCIIUILTIHADHUY IPOCTY-
moK (u.1, 4.2 cT. cT. 364 Ta 367 KK Yrpainnm).

1 TpaBUIBLHOTO BCTAHOBJEHHA TAaKOi O3HAKU
K CYCHIiIbHO HeOe3lmeuHi HACHIAKM y KpUMiHAJb-
HUX IPABOMOPYINEHHAX 3 MaTePiaJbHUM CKJAIOM
Heo0XiHO JoBeCTH HASBHICTH MPUUYMHHOTO 3B SI3KY
MiXK CYCIiIbHO He0e3MeUHNM AiSHHAM Ta CYCILJILHO
He0e3meUHNM HACTiTKOM.

Kpuminanbae mpaBo YKpaiHm I'DYHTYeTbCA Ha
(dinocodecbrkoMy TmocTysaTi, BiAMOBIZHO A0 AKOTO
ocoba Moxke OyTH MPUTATHYTA 40 KPUMiHAILHOI Bif-
TIOBiJAJBbHOCTI JIMIIIE 3a Ti HETraTUBHi 3MiHU B 00’€K-
TUBHOMY CBiTi, 1110 OyJI1 BUKJMKAHI TOBEIiHKOO ITiel
ocobu, To6TO 32 HASIBHOCTI MIPUYNHHOTO 3B’ ABKY MiK
BUMHEHUM HE0 TiSHHAM i CyCHiabHO HeOe3meUHNMU
HacJaigKamu, o Hacranu [5, c. 242].

IIpuuvHHKR 3B A30K — Iie 00’€KTUBHO iCHYIOUMA
3B 30K ML iSHHAM — i€t um Oes3aifaapHicTIO (IpH-
YMHOI0) — i cycHinbHO HeOe3MeUHMMM HACTigKaMu
(macmigxoMm), Koaum fiA um 6Ge3miANbHICTL BUKJIHU-
Kae (IOPOA:KYy€e) HACTAHHS CYCHiILHO HeOe3IeuHoro
Hacaigky [1, c. 153].

HorminbHO BKaszaTu, IO IpobjemMa IPUUYUHHOTO
3B’S3KY € OJHi€I0 31 CKIATHUX YV HAYIl KPUMiHAJIb-
Horo mpaBa. Ha chorogui chopmMyIb0BaHO IEKiTbKa
OCHOBHUX TeOpPili MPUUYMHHOTO 3B SA3KY, AKi po3pis-
HAIOTHCS 3AJIEKHO Bifi TOro, AKY (Pi0COPCHKY KOH-
IeMNIlif0 TPUYMHHOCTI iX aBTOPW KJAAyTh B OCHOBY
CBOiX BUCHOBKIB [6, c. 349].

¥ Hayui KpuMiHAJBHOTO IIpaBa MIPUYNHHWUH 3B’ -
30K, IIEPEBAKHO BiTHOCATH OO0 (DAKyJIbTATHBHUX
03HAK 00’€KTHBHOI CTOPOHM CKJIAAY KPUMiHAJIHHOTO
TIPABOITIOPYIIEHH BiH € BUBHAYAJBHUM /IS BCTAHOB-
JIEHHS BUHU 0CO0M Y KPUMiHAJIBHUX ITPABOIOPYIIEH-
HAX 3 MaTepiaJbHUM CKJIAJ0M, TOOTO 3 HACAIIKAMH,
BKasaHUMU y KpuMiHaibHOMY 3aKoHi. H. M. pmum
IOBOJUTE, IO POBTJALATH MPUUYMHHUN 3B SI30K AK
CaMOCTiliHy 03HAKY 00’ €KTHMBHOI CTOPOHY, BUBOLUTH
WOoro 3a Me)Ki HACHIIKY € HeJOTiYHHM, OCKIJIbKU
3alOfiAHy MiAHHAM INKOAY HEe MOKHA HAas3BaTU
HACJiIKOM 3a BiJCYTHOCTI NPMUYMHHOTO B3B’ABKY.
Tomy 00’eKTHMBHA CTOPOHA KPUMiHAJBLHOTO IIPABO-
MOPYIIEeHHS 3 MaTepiaJbHUM CKJAJOM OIUCYETHCSI
3a JOIIOMOIOI0 JBOX 000B’SI3KOBMX O3HAK — NiAHHS
Ta HacaigKy. [IprunuHMii Ke 3B’A30K BHUCTYIIAE fAK
O3HAKa HACTiIKY.

Tagwmit migxin, ax 3asaauae H. M. dpmum, pagu-
KaJbHUX 3MiH Y IJIaHI aHaIi3y 06’ €KTUBHOI CTOPOHH
HE COPUYMHUTH, OCKiTbKM BCTAHOBJIEHHS IIPUYUH-
HOTO 3B’A3KY OJHOUYACHO O3HAUAE i BUBHAHHS TOTO,
110 ABUINE, AK€ HAC I[iIKABUTh, € HACTIIKOM TAHOTO
miauug[7, c. 436; 438].

Ciig KoHCTATyBaTH, 1[0 IPUYNHHNHA 3B A30K MAaeE
MicIie JIUIIe TOMi, KOJMY AiAHHA BUKJINKAE (IOPOIIKYE)
HaCTaHHS CYCIILJIBHO He0e3IeUHOro HACTIIKY mepes-
Oauenoro gucrnosunicio Bipmosizmoi crarti Ocobinm-
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Boi yactunau KK Vxpainu. IIpuunnnuii 38’ 430K — 11e
mpotiec, 1o mpoTikae y uaci. CycmiasHo Hebesmeuna
MOBeAiHKA 0c00M MOKe OyTH BU3HAHA IPUUNHOIO CyC-
TLIHHO He0e3meUHOoro HACHIAKY JIKIe B pasi, AKIIO0
BOHA y yaci mepegyBaJjia #Ooro HaCTaHHIO: CIIOYATKY
Mae OyTH BUMHEHe JiTHHSA, a 3T0J0M — HaCTATH HACJIi-
IoK [8, c. 60]. Ba:kauBo, 1100 nidHHA 3aKOHOMipPHO
MOPOXKYBAJIO HACTIOK, BUKJINKAIO PEATbHY MOXK-
JIUBiCTL MIOTO HACTAHHS, af ke 30BHIIIHSA ITOCJiZOB-
HiCTb IIOAIY He 3aBK Y CBiIUNTD IIPO HASBHICTD IPH-
YMHHOTO 3B’S3KY, KOJM HACJHIZOK i3 BHYTPiIlIHBOIO
3aKOHOMIPHICTIO BUILIMBAE i3 BUMHEHOTO MIisSHHSI,
MiXK HMM i HacJIifKOM, II[0 HACTAB, iCHYe HeoOXigumii
OPUYMHENH 3B’ 430K, HeoOxigumii npuunnnmii 38 a-
30K MK JiTHHAM i cycmiibpHO HeOe3meuHNMY HACJTi-
KaMM CBilUMTH PO HASIBHICTH 00’ €KTMBHOI CTOPOHM
KPUMiHAJIBHOTO TIPABOMOPYINEHHA 3 MaTepiaJbHUM
CKJaZoM. I ToMy B KpUMiHAJBHMX IPABOMOPYIIEH-
HAX 3 MaTepiaJbHUM CKJIAZOM NPHUYMHHUM 3B A30K
€ HeoOXiTHOI YMOBOK KpMMiHAJILHOI BiAIOBiZasb-
HOCTi cy0’€eKTa.

Micie BuMHeHHS KPUMiHAJBHOTO IIPABOIOPY-
IIIeHHS — IIe TIeBHA TePUTOopia ado iHmIe Miclie, me Bia-
0yBaeThCA CYCIiIbLHO HeOesmeuHe JiAHHSI i HaCTal0Th
fforo cycmiibHO HeOe3neuHi Hacaigku [1, c. 159].

Micie B xapakTepucTuili ¢GaxTy BUMHEHHA KpU-
MiHAJIPHOTO TIPABOIOPYIIIEHHA MOXKE BUCTYIATH
OKPEMOI0, CAMOCTiHOI0 03HAKOI0 00’€KTHMBHOI CTO-
POHY CKJIaLy KPUMiHAJIHHOT'O IIPABOIIOPYINIEHHS, TaK
i B AKOCTi CKJIAZOBOTO €JeMEHTY 00CTAHOBKHU BUH-
HEHHA KPUMiHAJILHOTO IIPABOIOPYIIEHHS, OCKIIbKY
YMOBH, SKi YTBOPIOIOTH 00CTaHOBKY, IMOBMHHI OyTH
TepUTOpiaaLHO i B yaci BusHauenumu [9, c. 50].

OorpynroBamo 3pobmiaa BucHoBOoK T.B. Pomi-
OHOBA, IO Miclle i yac BUMHEHHSA KPUMiHAJILHOTO
IIPABOTIOPYIIEHHSA MOCTAIOTh KOMIIOHEHTaMu 00cTa-
HOBKH. SIKIITO MicIle BUMHEHHA KPUMiHAJBHOTO IIpa-
BOTIOPYINIEHHA B3aBXKINW € CKJIAT0BOI0 00CTaHOBKH,
TO BKal3iBKa Ha OCTaHHIO Y TeKCTi cTaTTi OcobmmBoi
yactuan KK Ykpainu cBigunTume mIpo HasgBHICTH
i IeBHOrO MicIlsl BUMHEHHA KPHUMiHAJBHOT'O IIPaBO-
mopyireHHd. SIKIO K 3aKOHOZABeIh Iepenbauae
y CTaTTi JuIe Miclle BUMHEHHA KPUMiHAJIbLHOI'O
IIPABOTIOPYIIIEHHS, TO IIe e He 03HAUAE aBTOMATHY-
HOI HAaABHOCTI O0CTAHOBKM fAK O3HAKM 00’ €KTHMBHOL
CTOPOHU CKJIANy KPUMiHAJBLHOTO IIPABOMIOPYIIEHH.
AR 3aBAAKK 3aCTOCYBAHHIO JIIHI'BICTUYHOI'O IIPH-
HOMY TJIYMaUeHHS BUABJIAECTHCSI MOMKJIWBICTH OLHO-
YacHOI IIOCTAHOBKY M0 TTEBHOI O3HAKW CKJANY KpHU-
MiHAJIBPHOTO IIPABOMOPYIIEHHS ABOX HUTaHb — (me?)
[micme]i (komu?) [uac], To e cBiZUUTEH IPO HASABHICTD
00CTaHOBKY BUMHEHHA KPUMiHAJIHHOTO IIPABOIIOPY-
IIeHHA, OCKiJIBKM 3 TEOPETHYHOI TOUKM 30py 00CTAa-
HOBKA OXOILIIOE i MicIte, i yac BUMHEHHA KPUMiHAJIb-
HOTO IIPABOIIOPYITIEHHA.

T. B. PogionoBoio mpoaHari3oBaHO HUBKY aCIIeK-
TiB, Yy SKUX BUABJIAECTHCI KPUMiHAJBHO-IIPABOBE
3HAYEHHS MIiCIld BUYMHEHHS KPUMIiHAJILHOTO IIPABO-

TMOPYIIeHHS (KPUMiHAJIHHO-MONITUYHUN — BILIUB
0co0IMBOCTEH MicIlg BUMHEHHA MiTHHA Ha HOro Kpu-
Mizamizaifiro abo JexpuMinaimizaifiro (To0To icToTHE
TMiIBUIEHHI UM 3MEHIIeHHsS CYCIiIbHOI HeOe3meKu
BUMHEHOTI'0 3aJI€:KHO BiJf IEBHOTO MiCIld, IO Ja€ Mij-
CcTaBM [JIsI BUSHAHHS B3aKOHOAABIIEM BiAIIOBigHOI
TMOBeAiHKM KPUMiHAJIHHUM IIPABOIOPYIIEHHAM a00
IPABOMipPHUM BUMHKOM); OI[iHKA BILTMBY 0COOJIMBOC-
Tel MicCIld BUMHEHHSA NiAHHS Ha BUSHAHHSA IIPaBOMip-
HOTO XapaKTepy IOBeiHKM oco0u (mepemycim cro-
CyeTbcs 00CTaBWH, IO BUKJIOYAIOTh KPUMiHAJILHY
IPOTUIIPABHICTh MiAHHA); OI[iHKA BILIMBY 0COOJIH-
BOCTEeH MicCI[I BUMHEHHS NiAHHSA HAa BUSHAHHA HOT0
KPUMiHAJIPHUM IIPABOMOPYIIEHHAM (3HAUEHHS 0CO-
OsmBOCTe MicIlsl BUMHEHHA KPUMiHAJBLHOTO IIPABO-
MIOPYIIEeHH AJIA H0T0 KBaIi(hikaIlii: Miciie BAMHEHHS
KPUMiHAJIHHOTO TPABOIIOPYITIEHHSA TOCTAE KOHCTHUTY-
TUBHOI0 03HAKO0I0 OCHOBHOTO CKJIaLy KPUMiHAJIbHOTO
IMPaABONOPYINeHHA a00 03HAKOK KBaui(ikoBaHOTO
CKJaZy KPUMiHAJIHHOTO IIPABOIOPYINEHHA); Au(e-
PeHITifiHni, a00 aCIeKT BIINBY 0COOJMBOCTEH MicIIs
BUMHEHHS KPUMiHAJLHOTO IIPABOIMOPYIIEHHA Ha
PO3IOIiI 00cAry BifMOBiJAaJbHOCTI 38 BUMHEHE KPH-
MiHaJbHe IPaBONOPYIIEHHA; IeHaJbHO-iHAMBiAYa-
Jisamifiunii, abo acImeKT BpaxyBaHHSA OCOOJMBOCTEI
MiCII BUMHEHHA KPUMiHAJIHHOTO IIPABOIOPYIIEHHS
K UMHHUKA, 10 BILIMBAE HAa 00paHHS 3aX0ny KpH-
MiHAJIHHO-IIPABOBOTO BILIWBY (BHAY Ta MipuW IOKa-
paHHA), HAIPUKJIAJ, IeBHOTO KOMIIOHEHTa 00CTaBYH,
10 TTOM K IIIYIOTH a00 00TSKYIOTh IIOKapaHHs.

Orxe y mporieci KpUMiHAIBHO-TIPABOBOI KBaTi(hi-
Kallii Micile BUMHEHHSA KPUMiHAJIBLHOTO IIPABOIOPY-
IIeHHS MOXKe MaTy MoABifiHe 3HaueHHdA. [lo-mmepime,
aK 000B’s3K0Ba O3HAKa 00’€KTWBHOI CTOPOHU IIEB-
HOTO CKJIaly KPUMiHAJIBHOTO IIPABONIOPYIIIEHHS MicIie
BUMHEHHS [OifAHHS Bigirpae poab HeoOXimHoi s
BCTAHOBJIEHHS O3HAKH Y IIPOIECi KPUMiHAJIBbHO-IIPa-
BoBOI KBamigikarii. Ilo-gpyre, Oyayunm (axrymabTa-
THBHOI0 03HAK0I0 00’ €KTHBHOI CTOPOHM KPUMiHAJD-
HOTO IIPABOIIOPYIIIeHHSA, Miclle #0r0 BUNHEHHSA MOKe
HaJaTH iCTOTHY JOIIOMOTY B OITiHIIi Ta BCTAHOBJIEHHI
iHmMWX O03HAK CKJAIy KPUMiHAIHHOTO IIPABOIOPY-
menHa [10, c. 13;14; 9].

Ilig yacoM BUMHEHHS KPUMiHAJILHOTO IIPABOIIO-
pYILIeHHS PpO3YMilOTh — MEBHUU Bimpisox (mpomi-
JKOK) Uacy, IPOTATOM SKOT'0 Bif0yBa€eThCA CYCIiIBHO
HeOesmeuHe MisSHHSA i HACTAlOTh CYCIiJIBHO HeOes-
meuni Hacaigku [1, c. 159].

3HaueHHA Yacy BUMHEHHSA KPUMiHAJIBLHOTO IIPaBO-
mopymenus, Ha gyMmKy H. M. CemeHioka, BusHaua-
€THCA TUM, IIT0 BiH GOPMYE CYCIiTbHY HeOe3meUHiCTh
IidHHA i BUCTymae (hakTopoM #0oro KpuMiHaisaIii,
migBuUIye ab0, HABIAKM, 3MEHIITYE CTYIiHb CYCIiIb-
HOl HebesmeuHOCTi NiAHHA i cayrye sacobom mude-
peHITiamii KpuMiHaJbHOI BigmoBizansHOCTI a60 00Y-
MOBJIIOE JIeKPUMiHAJIi3aIi0 JiAHHA.

Ilpu BpaxyBaHHi B mpolleci iHguBimyasmisarii
MOKAPaHHA Yacy KPUMiHAJILHOTO IIPABOIOPYIIEHHS
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B paMKax IOM AKITyIouux abo oOTa:Kyounx obcra-
BUH IIOKapaHHd Heo0XiHO BUXOJUTH 3 TOTO, 1[0 BiH
MOXKe BHCTYIATH B AKOCTI KOHCTPYKTHUBHOI O3HAKU
CKJaZy KPUMiHAJBLHOTO IPABOMOPYIIEHHS abo He
OyTu TakuM. ¥ TEPIIOMY BUMAAKy, KOJU YaC BUU-
HEHHA KPUMiHAJIHHOTO IPABOIOPYINEHHA HAJNEKUTH
I0 urcja 000B’A3KOBUX O3HAK CKJANY KPUMiHAJb-
HOTO TIPABOIOPYIIIEHHA, H0ro 03HAKHY (IO ITiABHUIITY-
I0Th 200 BMEHIITYIOTh CTYMiHb CYCIiIbHOI HeOEBIeKn
BUMHEHOI'0) BXKe BPaxoBaHi 3aKOHO/ABIEM B CAHKIi1
BiAimoBigZHOI KpuMiHadbHO-IPaBoBoi HOpMHU Ocob.iu-
Boi uactTuru KK Ykpainu. ¥ gpyromy Bumagky uac
BUMHEHHA KPUMiHAJILHOTO IIPABOIOPYIIEHHHA, He
Oyayun KOHCTPYKTHUBHOIO O3HAKOIO CKJIAAy KPUMi-
HAJLHOTO TPABOTIOPYITIEHHSA, aJie Ha PO3CYI CY Iy Bpa-
XOBY€ThCA NpU NPUBHAUEHHI MoKapaHHA. [{o umcia
oOcTaBMH, IOM AKIIYIOUMX IIOKapaHHsd, Iepeada-
YeHNX KPUMiHaIbHUM 3aKoHOM (1. 5 4. 1 cT. 66 KK
Yxpaiuu), HeBig eMHUM aTpuOyTOM AKUX € Yac KpHU-
MiHAJBHOTO IIPABOIIOPYIIIEHHA, MOMKHA BiJHECTH:
BUMHEHHS KPUMiHAJIBHOTO IIPABOIOPYIIEHHS BHAC-
JIITOK 30iry TARKKMX 0COOMCTUX, CiIMEHHUX UM iHIITNX
o0cTaBWH.

Ilo o0Ts:Kyounx moxkapanus oocrtaBuH (4. 1 ¢T. 67
KK Vxpainm), omHIM i3 KOMIIOHEHTIB AKUX BUCTYIIA€
yac BYMHEHHA KPUMiHAJBLHOTO IIPABOIOPYINEHH,
MOKHA BigHecTH: penuaus 310unHiB (m. 1 1. 1 cT. 67
KK VYxpainw); HacTaHHSA TS:KKAX HAcHigkiB (m.
4. 1 cr. 67 KK Ykpainu); BunHeHHA KPUMiHAJIHHOTO
IIPABOTIOPYIIIEHHS TPYIIOI0 0Ci0 3a IOoepeHBO0 3MO-
Boto (1. 2 4. 1 ct. 67 KK YKpainu); BUnHEeHHA KPUMi-
HAJILHOTO MIPABOMOPYIIEHHSI 0c00010, 1[0 IepedyBae
V CTaHi aTKOTOJIBHOTO CII’ AHiHHSA ab0 y cTaHi, BUKJIN-
KaHOMY B/KMBAaHHAM HAPDKOTMYHUX a00 iHIIHX OXyp-
MaH0YnX 3ac00iB (. 13 u. 1 c1. 67 KK Yrpainn);
BUMHEHHA KPUMiHAJBHOTO IIPABOIOPYIIEHHSA IMOZO
ocobu, sfKa mepebyBae B MarepiaibHi#, cayKO00Biit
uy iHImii 3ase:xHOCTi Big BurHOrO (1. 8 u. 1 c1. 67
KK VYxpainu); BUMHEHHA KPUMiHAJBHOTO IPABOIIO-
PVIIIeHHA ITOAO0 KiHKM, SKa 3aBilOMO IJ1d BHHHOI'O
mepeOyBaiia y crani BaritaocTi (m. 7 4. 1 cT. 67 KK
Yxpaiun).

IIpaBunbHe BUpaxyBaHHA yacy BUNHEHHA KPUMi-
HAJBLHOTO IPABOIOPYINEHHSA TO03BOJIAE BUKJIIOUUTH
3MillyBaHHA CYKYIHOCTI KpUMiHAJIBHUX IIPABOIIOPY-
IMeHb Ta CYKYIHOCTI BUPOKIB, IO TATHYTH 3a 00010
pisHi IpaBOBi HACTIAKY MJIA 3aCYKEHOTO, TOMY IPHU
PO3TJISAAI TAKOTO POAY KPUMiHAJBHUX TPOBAIKEHbD,
cymaM HeoOXiZTHO peTeIbHO JOCAiINTH, B TOMY UHCJi,
YyacoBi ImapaMeTpy BUMHEHOTO i, BpaxoByBaTH iX,
JTOIIOMOKe TOYHO BCTAHOBJIOBATH, KA KPUMiHAJb-
HO-IIPaBOBA HOPMA IiJJIATae 3aCTOCYBAHHIO IPH IIPHU-
3HAUEHHi ocTaToyHOro MoKapanusa [11, c. 91; 93].

Crig BigmiTuTM HagBHICTL 00YMOBJIIOIOUOIO
3B’ABKY MiX¥ uacoM, JK 03HAKOI 00’€KTHBHOI CTO-
POHU CKJAAy KPUMiHAIHHOTO IIPABOIOPYIIEHHS Ta
iHCTUTYTOM JJaBHOCTI IPUTATHEHHA 0 KPUMiHAJIbHOI
BiZTIOBiJaTBHOCTI.

OOcTaHOBKA BYMHEHHA KPUMiHAJBHOTO IIPaBO-
TMOPYIIIEHHS — IIe KOHKPETHI 00’ €KTHBHO-IPeIMeTHL
YMOBU, B AKWUX BUMHAETHCA KPUMiHAJbHE IIPABO-
nopymiernHd [1, c. 160]. Bunnenna 6yab-aKoro cyc-
MiIbHO He0e3MeuHOTo [JiAHHA XapaKTePU3YEThCA
TMeBHUMHU YMOBaMHU Micid, yacy i oocranoBku. Kom-
KpeTHa : 00CTaHOBKA 3JaTHA 301/IbITyBaTH 460 3MeH-
IITyBaTU 3HAYEHHA CYCIiIbHO He0Ee3MEeUHOTO MiAHHS,
He0esmeKy 0co0u, 3HaUeHHA cy0’ €KTUBHOI CTOPOHH.

fIxkmo obcraHoBKAa BKasaHA B KPUMiHAJBHOMY
3aKOHi, TO BOHA MOke OyTH BuUpaKeHa B y3araJbHe-
Hi#t popmi (6e3 KoHKpeTu3arii ii Bumy i BIacTuBoOC-
Teit), a60 B KOHKPeTH30BaHi ¢opMi (uepe3 BKaziBKy
Ha ii Bum, abo ii BIacTHUBiCTD, [0 Ma€ KpPUMiHATL-
HO-IIPaBOBE 3HAUEHHS).

B Ocob6snuBiit vacturi KK Ykpainu 6esmocepequs
BKasiBKa Ha 00CTAHOBKY BUMHEHHS KPUMiHAJIHHOTO
TIPABOIOPYINEHH, Y 6iJbIIOCTI BUIAAKIB, MiCTUTLCSA
B posxgini «KpuminambHi mpaBOmoOpyIIeHHS IPOTH
BCTAHOBJICHOTO IIOPAAKY HeCEHHS BifiChKOBOI CIYKOU
(BilicbKOBi KpMMiHAJBHI IIPABOMOPYIIEHHA)», fAK
000B’A3K0Ba a60 KBaIipikyoua 03HAKA CKJIALY KPH-
MiHAJIHHOTO TpaBomopyents [12, c. 8].

KpuminanbHO-TpaBOBe 3HAUEHHS N4 KBaTi(iKa-
11ii TOr0 UM iHIITOT0 KPUMiHAIHHOT'O IPABOTIOPYIIIEeHH A
Ma€ Taka O3HaKa 00’€KTHMBHOI CTOPOHM KpPWMiHAJb-
HOT'O IIPABOIIOPYIINEHH:, AKA BKa3aHa y AMCIO3UITil
crarti OcobnuBoi uactuau KK Yrpainu abo Bumiu-
Bae 3 ii amicry. IHKOIM 06CTaHOBKA BUMHEHHSA KPU-
MiHAJbHOTO TIPABOMOPYINIEHHA B aJbTepHATWBL
3 iHmMMu o6CTaBMHAMU YTBOPIOE 3MICT OI[iHOUHOI
03HaKH’. A B IeBHUX BUIAJKaX 00CTAHOBKA Ha0yBae
KPUMiHAJIHHO-IIPABOBOTO 3HAUEHHA HE Uepe3 Xapak-
TEPUCTUKY AiAHHA, a Uepe3 iHIIY 03HAKY CKJIALy
KPUMiHaQJIBHOTO TIpaBomOpylieHHA. IIpu 1bOMY
POOUTH BUCHOBOK IIPO HASBHICTH TAKOI 03HAKM B KPH-
MiHAJBHO-IIPABOBil HOPMi MOXKHA Ha ITificTaBi iHIIIIX
eJIeMeHTiB, 30KpeMa BHXOLIuYM 31 3MmicTy 00’ekTa
KPUMiHaJIBHOTO IIPABOIOPYINEeHHA, CTaHY IOTEPIi-
JIOTO, XapaKTepy CYCILJIbHO HeOe3IeuHOTo NidHHA,
un c1mocoby HOoro BUNHEHHS, CYCIiIbHO HeOe3IeuHnX
HaCJigKiB, 10 HacTaau, abo crany cyb’€KTa KpuMi-
HAJBHOTO IpaBomopymenHs [12, c. 9].

Oco0auBicTh 00CTAHOBKYM BUMHEHHS KPUMiHAJb-
HOTO ITPABOTIOPYIIEHHS, TI0JIATAE B TOMY, IO TidHHSI
BUMHEHE B YMOBaX IeIKUX BUIiB 00CTAHOBKH 3[aTHE
YCYHYTH BJIACTUBUH LHOMY NisTHHIO KPHUMiHAJIBbHO
MIPOTUIIPABHUM XapakTep. ¥ KPUMiHAJbHOMY 3aKOHI
€ HOpMa AKa 0esmocepefHbO BifoOpaskae mame Kpu-
MiHAJTHHO-IIPaBOBE 3HAuUeHHA oOCTaHOBKU. BoHa
mictTutbes B cr. 48 KK VYxpainm, srigzHo 3 dKoio
oco0y, AKa BIIepIle BUNHIIA KPUMiHAJIbHWH TPOCTY-
TOK a00 HeTSIKKUI 3JI0YMH, KPiM KOPYIIIiHUX KpH-
MiHaJbHMX IPABONOPYIEeHb, KPUMiHAJbHUX IIpa-
BOTIOPYITEHb, IIOB’A3aHUX 3 KOPYIIi€I0, IOPYIIEHb
TmpaBu 0e3meKy JOPOKHLOT0 PyXy a0 eKcIryarairii
TPAHCIIOPTY 0c00aMHU, AKi KePYBaIN TPAHCIIOPTHUME
3acofaMy y CTaHi aJKOTOJbHOT0, HADKOTUYHOTO UK



114

IIpukapnamcvruil PUOULHUIL BiCHUK

immoro cn’aHiHHA a0o mepe0yBaiu IijJ BILIMBOM
JiKapCchbKMX IIpemapariB, IO BHUKYIOTH yBary Ta
MIBUAKICTL peaxirii, Moke OyTH 3BiIbHEHO Bifl KpH-
MiHAJbHOI BifimoBifabHOCTI, SKIIO Oyme BU3HAHO,
III0 HA YaC KPMMiHAJBHOTO IIPOBAMKEHHA BHACIIJOK
3MiHN OOCTAHOBKYM BUWMHEHE HEI JiHHA BTPATHIIO
CYCHiMbHY HebesmeuHicTh a0 I ocoba mepecrasa
OyTH cyCIiJbHO He6e3IMeuHoIo.

Ha mepmmii moriag MoKe CKJIACTUCI IYMKa, III0
B HaBeJIeHill HOPMi HgeThes mIpo 00CTaHOBKY, SKa He
CTOCYETHCA OOCTAHOBKM BUWHEHHS KPUMiHAJIBHOTO
MpaBOIIOPYIIIEHHA TOMY, IO 3BiJIbHEHHA Bif Bi-
MOBifambHOCT] OB’ A3YETHCA 3 Ti€ld 0OCTAHOBKOIO,
1[0 BUHUKJA HA Yac KPUMiHAJIBHOTO MPOBAIKEHH,
TOOTO 3 MOCT-KPUMiHATHHOIO 00CTAHOBKOIO.

OnHak, Ile He TaK. Y 3aKOHI CKasaHo, [0 AiIHHA
BTpavae CyCIiIbHY HeOesmeuHiCTh BHACTIIOK 3MiHM
obcranoBKku. Take 3aKOHOIABUE IMOJIOKEHHS HAIAe
MifCTaBU 3pOOUTH BHCHOBOK IIPO Te, IO MiK o0CTa-
HOBKOIO BUMHEHHS KPUMIiHAJIHHOTO IIPABOIIOPY-
IMeHHA i TOCT-KPUMiHAJBLHOI 00CTAHOBKOI icHYE
B3a€MO3B’ 130K — ApPYyTa € 3MiHEHUM BHUAOM IIEPIIOi.
IIpu pOMy IIepeTBOPEHHSA HOCUTH CYTTEBUH Xapak-
Tep, OCKIIbKHY JIMIIe Ha il IifCcTaBi BHHUKAE aHAJIO-
riuHe 3a CTyIeHEeM 3MiHM AKOCTi IiAHHA — CYCILIbLHO
He0e3IIeYHOr0 B TakKe, IO HE € CYCIOLIbHO Hebes-
mevyHuM. IHIMWT migxig y JaHoMy BHUIIAKY A0 CYTi,
MOCT-KpUMiHAIBHOI 00CTAHOBKY ()aKTUUHO I1030aB-
JIfe IIPaBO3acTOCyBava KPHUTEPiiB IJiAd BU3HAUYEHHS
MiICTaB, 1[0 YCYBAIOTh CYCIiNbHY HeOe3MeKy JiaHHA
[13,c. 128-129].

Kpim Toro, B1acTuBOCTi 00CTAaHOBKY YCYyBATH KPH-
MiHAJbHO MPOTUIIPABHUYN XapaKTep MiAHHA MOXKYTh
OpoABAATHCA 1 B iHmmX Bumagxkax. Hampukiam,
yMucHe 1mM030aBJIeHHS MKUTTA iHIIOI 0cO0M, 3amomi-
AHHA DPIBHOTO CTYIEHI0 TAMKKOCTI TiJIeCHUX YIIKO-
IKeHb a00 3aBJaHHSA MANHOBOI IKOAY, BUMHEHI Ipu
3BUYAMHUX YMOBaX, € TAKUMU TiAHHAMMU, IO THAT-
HYTb KPUMiHAJBHY BiNIOBiZaJbHICTH, ajie, AKIIO ITi
JNiHHA BUMHEHi B cTaHi HeoOxigHol obopoHM, Kpaii-
HbBO1 HeoOXimHoCTi a00 B mMpoIleci 3aTpuMaHHA 0c0o0H,
M0 BYMHMJA KPUMiHaIbHE IIPABOMOPYIINEHHS 0e3
IePEeBUIIeHHA 3aX0/iB, HEOOXiTHUX 114 3aTPUMAaHHA
oco0u, BOHU IepecTarTh 0yTH KPUMiHAIHHO IPOTH-
IPABHUMH.

O06cTaHOBKA BUMHEHHS KPUMiHAJIBLHOTO IIPABOIIO-
PYIIeHHS BILIMBAE HA CYCILIbHY HeOe3MeuHiCTh BUU-
HEHOTO JifAHHS Ta 0co0y BUHHOTO, & TOMY IIOBHHHA
BpaxoBYBaTHUCh CYJOM IIpM iHAMBiAyasmisallii moka-
pauHa [14, c. 93]. Bigmosiguo o m.3 u. 1 ct. 65 KK
YKpaiHu cyji IpusHauae IOKApaHHA, BPaXOBYIOUMN
CTYIiHb TSKKOCTI BUMHEHOTO0 KPUMiHAJILHOTO IIpa-
BOIIOPYINIEHHA, 0CO0y BUHHOTO Ta 00CTABWHU, IO
IOM AKIIYIOTh UM OOTSKYIOTH morapanHd. Cepen
obcrasuH, mnepenbauenux KK VYrpaimm B AKocTi
TaKUX, IO MOM’ AKIIYIOTh (4. 2 c¢T. 66 KK Yxpainn)
abo ob0raxkyloTs (4. 3 cr. 67 KK Vipainm) moxa-
pPaHHA, 3HAYHA KiJBKICTh TaKUX, AKi TOBHOIO Mipoio

ab0 YACTKOBO XapaKTepu3yiTh caMe OOCTAHOBKY
BUMHEHHS KPUMiHAJIHLHOT'O TPABOIOPYIIEHHA.

BpaxyBanusa o0CTaHOBKM BUMHEHHS KPHUMiHAJb-
HOTO IPABOMOPYIIEHHS IIOBUHHO Bif0yBaTHCh IPHU
o0paHHi KOHKPETHUX BUAIB NOKAPAaHHSA, IO 3HAU-
HOI0 Mipoi0 MOKe 3amo0irT HIOBTOPHOMY BUMHEHHIO
KPUMiHAJIHHOTO IIPABOMOPYIIEHHS, 30KpeMa 3acTo-
CYyBaHHSA TAKOTI'0 BUIY MOKApaHHA, AK M036aBICHHSI
mpaBa obiliMaTy IeBHI mocagu abo saifiMaTucs IeB-
HOIO TiAJIBHICTIO.

OGcTaHOBKA BUMHEHHS KPUMiHAJILHOTO IIPABOIIO-
pyIlIeHHA MO:Ke OyTH 000B’s3K0BOIO 260 (haryabTa-
THBHOIO 03HAKO0I0 00’ €KTHBHOI CTOPOHU KOHKPETHOTO
KpUMiHAJIHHOTO IpaBomnopyienHsa. Kpim roro, obcra-
HOBKa MOJKe BHI03MiHIOBATH KBaJi(ikaIito aiaHmHd,
TepeTBOPOIYHY Horo B KBasi(ikoBaHe KpUMiHAIbHE
TPABOIIOPYIIEHHA TOTO K BUAY a60 B KpUMiHAJILHE
TIPABOIMOPYINEHH 3 IOM SKIIYIOUNMY 00CTaBUHAMU,
IIT0 TATHE 3a co00i0 #oro KBari(ixamito 3a iHIIOIO
crarTeio abo yactuHowo crarti KK Yxpainu.

Croci6 BUWHEHHS KPUMiHAJIBHOTO IIPABOIOPY-
IIIeHHA SBJSAE CO00I0 CYKYMHICTH (CHCTEMY) IPHITO-
MiB i MeTO[iB, 1IT0 BUKOPUCTOBYIOTHCA IIPU BUMHEHHI
KpuMiHAJIBHOTO mIpaBomopyInenss [1, c. 140].

Koxxne xpumiHanbHe ITPABOMOPYIINEHHS BUYMHSA-
€ThCs 0C000I0 ¥ BifOBiAHi#T 00CTAHOBIII IIEBHUM CIIO-
coboM. Bogmouac 3aKoHOZABEIb He BBAXKAE 3a HEO0O-
XimHe 3a3HAUATH 111 0OCTABUHU Y KOKHI KOHKPETHIiH
KPUMiHAJILHO-IIPABOBiNl HOPMi, aJKe HeIOILJILHO Ta
i HEMOXKJIMBO BUBHAUMTH i PO3TAYMAUUTH V 3aKOHL
BCi IOHATTA 1 TePMiHU, 1110 BXKUBAIOTHCA Y IPABOBi
Haymi i Ha mpakTuii. [le crocyeTnes i cmocoby Bun-
HEHHA KPMMiHAJIHHOTO IPABOIOPYINEHHA. 30KpeMa,
cmocib BBeZEHO A0 AUCIO3UIlil KPUMiHAJIBLHO-IIPABO-
BUX HODPM JIUIIE IJIA TMX BUIAAKiB, KOJU BiH BU3HA-
ya€ KpUMiHAJIBHY TPOTUIPABHICTD JiAHHA a00 BILIK-
Ba€ HA XapaKTep CYCHOLIbHOI HeOe3IeUHOCTi MigHHSA
[15, c. 201].

Hait0ispInn momupeHrMHU CIIOCO0AMY BUMHEHHS
KPUMiHAJIBHOTO IIPABOIOPYINEHHA, IO 3HAXOIATH
BimoOpasxennsa i sakpimnenns y Hopmax KK Yxpa-
iHm €: (pisuuHe HACWUIBCTBO (HaHeceHHA VaAapiB,
m0001B, CIIPUYMHEHHS TiJIeCHUX VIIKOIKEHb), IICHU-
XiuHe HacWJIbCTBO (IIOTpO3a 3acToCyBaHHA (iswy-
HOTO HACHUJIBbCTBA, BUMHEHHS iHINX IIPOTHIIPABHUX
HACWIBHHUILKUX [iff, IMaHTax), oOMaH, B3JIOBKU-
BaHHS J0BipOI0, 3aTaIbHOHE0E3MeUHNH, JKOPCTOKMH
y1 0co0JIMBO KOPCTOKMI c1moci6 Torro [16, ¢. 907].

Axmo cmocid € 000B’A3KOBOI0 03HAKOI 00’€K-
THBHOI CTOPOHU CKJIANy KPHUMiHAJBHOTO IPABOIOPY-
IIIeHH, TO AJId KBaTi(ikaIii BUNHEHOTO AK 3aMax Ha
KpUMiHaJIbHE NPAaBOMOPYIIIEHHA H0r0 BCTAHOBJIEHHSA
€ 0008’ A3K0BUM. T00TO i Tpy BUMHEH] 3aMaxy Ha KpH-
MiHaJIbHe TPaBONOPYIIeHHA 3 hOpMaJIbHUM CKJIaZ0OM,
i mpy BUMHEHi 3aMaxy Ha KpUMiHaJbHE IIPaBOIOPY-
IIIeHHA 3 MaTePiaJbHUM CKJIaJ0M BCTAHOBJIEHHS CIIO-
co0y BUMHEHHS KPUMiHAJILHOTO IIPABOIOPYIIEHHS
B migHHi cy0’ekTa € HeoOxigauM. BukIOueHHS
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3 IILOTO MIPABMJIA € OKPEMi BUAW IOMIJIKHK Cy0 €KTa
[P BUMHEHI KPUMiHAJBLHOTO IpaBomopyIeHHsd [17].

Croci6 BUMHEHHS KPUMiHAJIBLHOTO IIPABOIIOPY-
IIeHHA MOKe BUCTYIIATH KBaIi(hiKyi0u010 (0CO0I1BO
KBaldi(hiKyouoH0) 03HAKOI0 CKJIAJy KOHKPETHOTO
KpUMiHaJIbHOTO IpaBomnopyiieHHda. Ilpumipom,
3aCTOCYBaHHA HACUJbCTBA, 3HUINEHHS YK IOIIKO-
IKeHHs MaliHa, IOTP03a 3aCTOCYBAHHSA HACUJIbCTBA
ab0 BHUINEHHSA YK TOIMKOMKEHHSI MallHa € KBa-
TihiKyrounM cmocoOoM TepeInKoMKaHHA 3filic-
HeHHI0O BuOOpUOro mpaBa abo mpaBa OpaTu yduacThb
y pedeperaymi, pobori Bubopuoi komicii abo Komi-
cii 3 pedepeHIyMy UM AifAAbHOCTI odimifiHOrO CIIO-
crepiraua (u. 2 ct. 157 «Ilepemkomxanus 3gific-
HeHHI0O BuOOpUOro mpaBa abo mpaBa OpaTy yduacThb
y pedeperaymi, pobori Bubopuoi Komicii abo Komi-
cii 3 pedepeHIyMy UM AifAAbHOCTI odimifiHOrO CIIO-
crepiraua» KK Ykpaiun).

3HaueHHA Coco0y BUMHEHHS KPUMiHAJIBLHOTO
MPABOTIOPYIIEHHSA TPOSABASAETHCA Y MPUBHAUEHHL
MOKapaHH, BigmoBigmo o myHKTiB 10 Ta 12 u, 1
ct. 67 (O0cTaBuEU, SKi 00TIRYIOTH MoKapanua) KK
YxpaiHu BUMHEHHS 3JOYMHY 3 0COOJMBOIO JKOPCTO-
KiCTIO Ta BUMHEHHA 3JI0UMHY 3araJbHOHE0E3IEeUHNM
cmoco0oM € 0O0CTaBUHAMM, II[0 OOTAKYIOTH IIOKAa-
paHHd, AKi cyx 30008’ I3aHU BPaXOBYBATH IIPH IIPHU-
3HaueHHi mokapanus (4. 2 ct. 67 KK Vkpainn).

Cmoci6 BuMHEHHS KPMMIiHAJIHHOTO IIPABOIIO-
PYIIeHHS Mae BaKJIWBe 3HAUEHHA IJIA PO3MEKY-
BaHHA CYMiKHMX KDUMiHAJbHUX IIPABOIOPYIIEHb
rTa audepeHmiamii BigIOBigaJIbHOCTI 3a KOPHUCJIMBIL
KpUMiHa/JbHI IIPABOMOPYIIIEHHA NPOTHA BJIACHOCTL
(cr.cT. 185-191 KK Yxpaiun).

3aco0u BUMHEHHS KPUMiHAJILHOT'O IIPABOIIOPY-
IIeHHd — IIe IpPeAMeTHd MaTepiaJbHOTO CBIiTY, AKi
3aCTOCOBYIOTBCA 0c000I0, KA CKOila KpUMiHAJIbHE
IIPABOTIOPYIIIeHHS, TIPX BUMHEHHI CYCIiNBbHO Hebes-
MEYHOTO MisHHA. SHAPAALA — Il IIPeIMeTH, BUKO-
PHCTOBYIOUM AKi 0c00a cripaBse (GisMUHUI BILINB Ha
MarepianbHi 06’ekTH [1, €. 161].

KpuminansHo-IpaBoBe 3HAUEHHA BHAPAALS Ta
3acobu, Ha aymky M. B. Texanmica, HabyBaioThb 3a
HASIBHOCTI JBOX YMOB: KOJIM IIPOIECH UM IIPEIMETH
iCTOTHO BILIMBAIOTH HA XapaKTeP Ta CTYIiHb CYCIIiJIb-
HOI He0e3meK 1 BUNHEHOTO AiAHH; KOJHU € iX BimoOpa-
JKeHHA B KDUMiHAJbHOMY 3aKOH1 V¥ BUTJIA/i BKa3iBKU
Ha HUX caMe AK Ha 3aco0M UM 3HAPAILSI BUMHEHOTO
KPUMiHAJIBHOTO IIPABOIODPYIIEHHA. ¥ pe3yJabTaTi
IIPOBENEHOTO aHAJI3Yy KPUMiHAIHHO-IPABOBUX IIPHU-
muciB OcobmuBoi uactuau KK Yxpainu, M. B. Tens-
mic KOHCTaTye, IO 3aKOHOAABEIh HANA€ BaKJINBE
3HAUEHHS 3HAPAMAIM Ta 3aco0aM BUMHEHHS KPUMi-
HaJbHOTO IpaBomopyineHHA. Ile miaTBepmKyeThCA
THUM, IO 3HAPAAAA Ta/ab0 3aco0M KPUMiHAIBHOTO
IIPABOTIOPYIIEHHA MOXKYThH OYyTH: a) 000B’I3KOBUMHU
(KOHCTUTYTUBHMMH) O3HAKAMH OCHOBHOTO CKJIATY
(cr. 257 KK VYkpainu «Bamgurusm»; cr. 258 KK
Yxpainu «Tepopuctuunuii axrt»); 6) 000B’A3KO-

BUMHU O3HaKaMu KBaJi(hikoBaHoro cKaamy (0coO0auBO
KBaridikoBamoro ckaany) v KK Vipainm mepen-
0aueHO 3HAYHY KiJbKiCTh TAKWMX CKJIAMiB KPUMi-
HaJbHUX IIpaBomopymieHs (4. 2 cr. 146 «Hesakomme
m030aBIeHHSA BOJi a00 BUKpaJeHHA MIOTUHN»; U. 2
ct. 163 «IlopymieHHs TaeMHWII JUCTYBaHHSA, TeJe-
(oHHMX PO3MOB, TejerpadHoi ym iHIITOI KOpECIOH-
TeHIIii, 110 IepefaThesa 3acobaMu 3B’ 3Ky a00 uepes
KoMIr'foTep»; 4. 2 cr. 248 «HesaxkoHHE OIIOBAHHSA» ;
4. 4 c1. 296 «XymiranctBo»; 4. 2 cT. 365 «IlepeBu-
IeHHSA BJagu abo Cay:K00BMX MOBHOBAKEHDL IIpa-
IIiBHUKOM IIPABOOXOPOHHOTO Oprany»; 4. 2 cr. 393
«Breua 3 Micib T030aBIeHHSA BOJIi a00 3-IIijJ BApTH»;
1y, 2 cr. 404 «Omip HauaIbHUKOBI a60 IPUMYIITY-
BaHHS HOT0 [0 MOPYIIEHHS CIY:K00BIX 000B’ A3KiB»;
1. 4 cr. 405 «Ilorposa a00 HACUILCTBO II[OJ0 HAUAIb-
HUKa»; 4. 3 cT. 406 «IlopymmeHHsa cTaTyTHUX ITPaBUI
B3a€MOBIIHOCHMH MiK BiliCbKOBOCIY:KO00BIAMEU 3a
BificyTHOCTI BifHOCHH migjerjocTi» Ta inimi). ¥ mux
BUIAAKAX BOHU IJJIATAI0TH 000B’A3KOBOMY 3’fACY-
BaHHIO, OCKiJIbKY BILIMBAIOTh HA KPUMiHAJBHY IIpa-
BOBY KBasi(ikamiro BifmoBiZHOr0 KPUMiHAJILHOTO
TIPABOTIOPYIIIEHH.

Sk KBaTi(hiKyroui 03HAKY CKJIALYy KPUMiHAJIHHOTO
TPABOMIOPYINEHHA 3HAPAIAAA Ta 3aco0u: a) BILIMBA-
I0Th Ha CTYIiHb TIXKKOCTi (CycmisibHOI Hebes3meuHo-
cTi) KPUMiHATBHOTO IPABOMOPYIIEeHH (CBiAUaTh IPO
CyTTeBi 3MiHM piBHA (pisKe MiABUINEHHA) CTYIEHS
TAKKOCT] MOPIiBHAHO 3 03HAKAMU OCHOBHOT'O CKJIALY
KPUMiHAJIBHOTO IIPABONOPYINEHHA; 0) BILIUBAIOTH
Ha KBaJIiiKallito BUNHEHOTO 0C0000 JiTHHSA; B) Mif-
BUIINYIOTh BifiIOBiZabHiCTh 3a BumHeHe (€ 3aC000M
mudepenItianii KpuMiHaabHOI BigmOBiZaIbHOCTI).

Bopnouac momisbHO 3a3HAUMTH, IO 3HAPIALA Ta
3ac00M BUMHEHHSA KPUMiHAJIBHOTO IIPABOIIOPYIITIEHHS
He mepexdavueHi Hi y mpubIu3HOMY Iepeliky obcTa-
BWH, III0 TOM AKITTYIOTh moKapaHusa (4. 1 cT. 66 KK
YKpainum), Hi y BUUepIHOMY IepeIiKy 00CTaBUH, IO
obrsikyoTh mokapanud (4. 1 cr. 67 KK Vipainn),
T00TO ¥ 3aKOHOZABCTBI BificyTHs OesmocepenHs BKa-
3iBKa Ha BpaxyBaHHS 3HAPALb Ta 3ac00iB BUMHEHHS
KPUMiHaJIBHOTO IPABOMOPYIIIEHHA IIPU IpHU3HAUeHH1
mokapanus [18, ¢. 27; 136; 150; 96].

3HaueHHS 3HAPAAL 1 3ac00iB BUMHEHHS KPUMi-
HAJIBHOT'O TPABOIIOPYIIIEHHS B IIPOIECi Mpu3HaAUeHH S
TMOKapaHHA 3BOIUTHCA 0 TAKOTO: ) IKII0 BOHY € KOH-
CTUTYTUBHOIO 03HAKOIO — Ile BPAaXOBAaHO B CAHKIIIi;
0) aKIo 3a (PaKT BUKOPHUCTAHHS IEBHOTO 3HAPALIA
mepenbaueHa OKpeMa BiJIOBiJAJbHICTh — € CYKVII-
HiCTh KPUMiHAJIHHUX MIPABOMOPYIIEHb; B) V iHIINX
BUIIAJKAX — HA IPU3HAUEHHSA MOKAPaHHI (QaKTHIHO
He BILTUBAIOTH ((OPMATBLHO MOKYTh BPaXOBYBATHUCS
TpY BU3HAUEHHI «CTYNeHA TAMKKOCTI KpUMiHAJIB-
HOTO IIPABOMOPYINEHHA», B MOOJUHOKNX BUIAAKAX
BPaxOBYIOThCSA AK 00CTaBWHA, 10 TOM SAKIIYE IIOKAa-
pamHa[19, c. 13].

BucunoBku. IlizBogdaum mimzcymox, ciin 3asHa-
YWTHU, IO KOMKHA 3 POSTIAHYTHX (aKyJIbTAaTUB-
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HUX O3HAK 00 €KTMBHOI CTOPOHM CKJANy KpPUMi-
HaJILHOTO IPABOMOPYIIEHHA 34 CBOIM XapaKTepoM,
3MicTOM 1 B3aKOHOJABUOKI0 perJiaMeHTaIli€l0 He
€ ofHOpizuuMu noHATTAMYU. OTHAK, € pag 0co0Iu-
BOCTe}l XapaKTepHUX AJd KOXKHOI 3 (PaKyJIbTaTUB-
HUX O3HAK 00’€KTHMBHOI CTOPOHM KPUMiHAIHHOTO
MPaBOMOPYIIEeHHS:

— AKmo (aKyJIbTATHBHI 03HAKM 00 €KTHBHOI
CTOPOHM 06e3IocepeHb0 3as3HAUeHi B JUCIO3UINL
cratti OcobmuBoi wactuaun KK VYkpainu, T0 BOHHM
(opMyOTH CyCIiIbHY He0e3meUHicTh AiAHHSI i BUCTY-
marmTh (PaKTOPOM HOT0 KpUMiHATi3AITil;

— AKI0 (paxkyJIbTAaTUBHI O3HAKM € KBaJi(iky-
I0YMMHM, TO 3aKOHOZABEIlb BPAXOBYE IX BJIACTUBOCTL
(TOBUTWBHI UM HETraTWBHi) B CAHKII KOHKpPETHOL
mopmu OcobnuBoi uactunu KK YKpainu;

— KO (aryJIbTAaTHBHI O3HAKM KPUMiHAJb-
HOTO IIPABOMOPYIIEHHS He € 03HAKaMH 00’ €KTHBHOL
CTOPOHY KOHKPETHOT'O CKJIAAy KPUMiHAJBHOTO IIpa-
BOTIOPYINIEHHSA, TO BOHU BPAXOBYIOTHCA CYAOM IIPH
IpU3HAUEHHI ITOKApaHHA B SAKOCTI 00CTaBWH, IIO
moM’ aryoTh (ct. 66 KK Ykpainm) abo o6TaKy0Th
(cr. 67 KK Yxpaiun) itoro.
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AHoTanis

Macnosa O. O. lMlono 3HaueHHA (aKyIBTATHBHUX
03HAK 00’€KTUBHOI CTOPOHHU CKJIAAy KPUMiHAJBHOTO Ipa-
Bonopyuenns. — Crarra.

¥ craTTi KocIimKeH0 KPpUMiHAIbLHO-IIPABOBE 3HAUCHHS
(aKyJbTATHBHUX O3HAK 00 €KTMBHOI CTOPOHM CKJALY
KPUMiHAJBHOTO IIPABOIOPYINEeHHI. AKIIEHTYEThCSA yBara
Ha (paKyJIbTaTUBHUX O3HAKAX, AKi € 000B’A3BKOBUMU [IJIS
BCTAHOBJIEHHS 00’€KTHUBHOI CTOPOHHU CKJAAy KPUMiHAJb-
HOTO IIPABOIODPYIIEHHSA Ta BiANOBiZHO BpaxyBaHHI IxX
BJIACTUBOCTEH (IOBUTMBHUX UM HETATUBHWX) B CAHKIIII
KoHKperHOI HOpMuU OcobiuBoi yactuu KpuminambHOrO
KoJeKcy YKpaiHu. 3BepHYTO yBary, KOJM HaSgBHICTH
(hakyIbTaTHBHUX 03HAK He € 000B’SI3KOBOIO JJIS BCTAHOB-
JIEHHA CKJAaAy KPUMiHAJBHOTO IIPABOIODPYIIEHHS, BOHU
BPaxOBYIOTbCS CYIOM TIpHM IPU3HAUEHHI IOKapaHHA.
Bigsmaueno, o cycmiapHO HebesmeuHi HACTigKH, AK
(axkyJbTaTHBHA O3HAKA 00 €KTHBHOI CTOPOHU CKJALY
KPUMiHQJIBHOTO IIPABOIOPYIIEHHA, AKIO0 BOHU HE BKa-
3aHi 3aKOHO/IaBIIeM Y OCHOBHOMY CKJIaAi KPUMiHAJIHHOTO
TIPaBOIOPYIIIeHHA i He mepexbaveHi SK KBaridikyoua
03HaKa, MOKYTh 0yTU 00CTaBUHOIO, AKA 6e3 3MiHU KPUMi-
HaJIbHO-TIPaBOBOI KBali(iKaIlii o0TSKye moKapanud. 3’ -
COBAHO, BCTAHOBJIEHHS IPUUYUHHOIO 3B’ A3KY MiK AiAHHAM
i cycminpHO HeOe3mEUHMMY HACHiIKaMU € 000B’I3KOBOIO
TepeyMOBOIO BUPIIIeHH MUTAHHS PO HASBHICTD CKJIATY
KPUMiHAJBHOTO IIPABOMOPYLIEHHA AK IiACTABU KPUMi-
HaIbHOI BigmoBizampHOCTI. JoBemeHo, o0 Micie i uac
BUMHEHHA KPUMiHAJBLHOTO IIPABOIOPYIIEHHS IOCTAIOTH
KOMIIOHEHTaMU OOCTaHOBKU. 3a3HAYEHO, IO IIPABUJIbHE
BUpAxXyBaHHA YaCy BUMHEHHA KPUMiHAJIHHOTO IIPABOIIO-
PYIIEeHHA T03BOJIAE BUKJIIOUNTH 3MiIIyBaHHS CYKYITHOCTi
KPUMiHAJBHUX MPABOMOPYIIEHDb Ta CYKYIHOCTi BUPOKIB,
0 TATHYTH 3a 00010 PisHi MpaBOBi HACHIAKU AJd 3aCy-
mxenoro. O6rpyHTOBaHO, IO JiAHHSA BUMHEHE B YMOBAaX
IeBHUX BUJIIB OOCTAHOBKU 3JaTHE YCYHYTU BJACTUBUMN
IbOMY [iHHIO KPUMiHAJbHO NPOTUIPABHUN XapaxTep.
Buszaueno, 110 cmoci0 BUMHEHHS KPUMiHAJIBLHOTO IPaBO-
MOPYIIEHHA YBEJEHO A0 AUCIO3UINT KPUMiHAIBHO-TIPABO-
BUX HOPM JIAIIIe Y BUMIAJKAaX, KOJU BiH BU3HAUAE KPUMi-
HaJbHY IPOTUIIPABHICTD AiAHHA a00 BIIMBAE HA XapaKTep
cycmispHOi HebesmeuHocTi gifAHHA. BceTaHoBJIeHO, 3HA-
panna i 3aco0u BUMHEHHSA KPUMiHAJIBHOTO IIPABOIOPY-
IMeHHA Ha TPU3HAUEeHHA TOKapaHHA GaKTUUHO He BILIABA-
10Th (GOpPMAaTbHO MOKYTH BPAXOBYBATHUCSA IIPY BUBHAUEHH]
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CTyTeHA TAKKOCTI KPUMiHAJBLHOTO IPABOIOPYIIEHH), B
IIOOJMHOKUX BUIIAJKaX BPAXOBYIOThCA AK 00CTAaBUHA, IO
oM’ AKIITY€E TTOKapaHH4.

Kawouosi crosa: GaxymbrTaTWBHI 03HAKM, CYCHIiJIHHO
HeOe3NeuHi HACHIAKY, IPUYMHHNY 3B A30K MK AiAHHAM
i cycminbHO Hebe3meUHNMY HACTifKaMu, 00CTaHOBKA, CIIO-
¢ib, micie, uyac, 3HapAAAS i 3ac00M BUMHEHHA KPUMiHATb-
HOT'0 TPABOMOPYIIIEHHA.

Summary

Maslova O. 0. On the importance of optional features
of the objective side of the composition of a criminal
offense. — Article.

The article explores the criminal-legal significance of
optional signs of the objective side of the composition of
a criminal offense. Attention is focused on the optional
features that are mandatory for establishing the objective
side of the composition of the criminal offense and,
accordingly, considering their properties (positive or
negative) in the sanction of a specific norm of the Special
Part of the Criminal Code of Ukraine. It is noted that when
the presence of optional features is not mandatory for
establishing the composition of a criminal offense, they
are considered by the court when imposing a punishment.
It was noted that socially dangerous consequences, as an
optional feature of the objective side of the composition
of the criminal offense, if they are not specified by the
legislator in the main composition of the criminal offense
and are not provided as a qualifying feature, can be a

circumstance that, without changing the criminal-legal
qualification, aggravates the punishment. It has been
clarified that the establishment of a causal connection
between an act and socially dangerous consequences is a
mandatory prerequisite for solving the question of the
existence of a criminal offense as a basis for criminal
liability. It has been proven that the place and time of
committing a criminal offense are components of the
situation. It is noted that the correct calculation of the
time of the commission of a criminal offense allows to
exclude the mixing of the set of criminal offenses and the
set of sentences, which entail different legal consequences
for the convicted person. It is substantiated that an act
committed under certain types of circumstances can
eliminate the criminally illegal character inherent in this
act. It was determined that the method of committing a
criminal offense is brought to the disposal of criminal
law norms only in cases where it determines the criminal
illegality of the act or affects the nature of the social
danger of the act. It has been established that the tools and
means of committing a criminal offense do not actually
affect the sentencing (formally they can be considered
when determining the severity of the criminal offense),
in individual cases they are considered as a mitigating
circumstance.

Key words: optional features, socially dangerous
consequences, causal relationship between the act and
socially dangerous consequences, environment, method,
place, time, tools and means of committing a criminal
offense.
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Kandudam wpuduyHuX HAYK,

sacmynHuk npoxypopa Jvgiécvkoi oonacmi

OBMOBA MII03PIOBAHIAM/OBBUHYBAYEHHUM 3ABIZJOMO HEBUHYBATOI 0COBH
SIK CBOBOJA BIJ1 CAMOBURPHUTTS YU 3JI0B:KUBAHHSA ITPABOM?

[Turanna BuMOruM HaJaHHS MPABAUBUX IIOKA3iB
iZ03pI0OBaHNM/00BUHYBAYEHUM B IOPUAUYHIHN JiTe-
parypi € muCKyciiHuUM, aj:Ke 3aKOH HaZa€ MOMKJIU-
BicTh 3axmImaTucsA BciMa 3acobamu i cmocobamu, AK
THMH, 110 IepeabaueHi, Tak i Tumu, 1m0 He mependa-
uyeHi 3aK0HOM, aJjie He CcyIepedyaTsb Homy.

BcTanoBm0BaTH UM HEBCTAHOBJIIOBATH TAKy 3a00-
POHY 3aJIe:KUTh BUKJIIOUHO BiJl BOJIi 3aKOHOZABILA Ta
fforo Oa)KaHHS HaBAHTAKYBATH KPHMiHaJlbHE IIPO-
Ba[)KeHHS BCTAHOBJICHHAM ICTUHM UM BUBHAHHAM
icuyBauHa Henpasau. Ha manuii yac 3aKOHOZaBCTBO
YKpaiuu He MicTuTh IpaAMOI 3a00pOHUM BHUKOPHU-
CTaHHA Ii03PIOBAHNM /00BUHYBAUECHUM IIPU CBOEMY
3aXMUCTi HENpPaBAWBUX IIOBiJOMJIEHL PO BUMHEHHS
KPUMiHAJIBHOTO IIPABOMOPYIINEHHS 3aBioMO HeBHU-
HyBaTo 0co0oi0. Xoua Halla KpaiHa B cT. cT. 23,
68 KoncruryIii sagexaapysaia, 110 KOKeH, B TOMY
yuesi i migosproBaHMii/00BUHYBaUEHNU, 3000B’A3a-
HUIi He TOCATATH Ta He MOPYIIIyBATH IIpaBa i cBoboqu,
yecTb i rifiHicTs inmux grogeit. Ilpote, He BCi Kpainm
HAJA0Th TAKY HEBUIIPABAAHY MOMKJINBICTH O€3KAPHO
opexaru. [lonpuraany, B Koponisersi Hanisa, I'pysii,
Kopoxisersi Icnanii, Jlarsii, @emepaTusHiii Pecmy-
oaini Himeuunna, Pecny0uini Iloasia, Pecmy6orimi
Cnosenis, CroBarpkiii Pecny0uini, IIBerrii, IT1IBeii-
mapii, Yropmuui, Pecry6rini XopBaTia Ta iHmmx
KpaiHax Taki rii BUBHAHO KPUMiHAIbHO-KapPaHUM.

3 BpaxyBaHHAM pDi3HOTO BiJHOINIEHHS A0 icHY-
BaHHS OpexXHi B KpUMiHAJIHHOMY IIPOBAIKEHHI cepef
HAYKOBIIiB icHY€ ABi a0COIIOTHO IPOTUIEHKHI TO3HUITiT
IIOZO0 MOMKJIMBOCTI HPUTATHEHHA IIiJJ03PIOBAHOIO/
00BHMHYBAUYEHOTO OO0 KPHUMiHAJIBHOI BiAIOBiZaJb-
HOCTi 3a 00MOBY 3aBiZioMO HEBMHYBaToro. ABTOpPH
[3, c. 176; 8, c. 132], aKi HOTPUMYIOThCS IMO3UILiL
3a00pPOHK BCTABJEHHS KPUMiHAJBHOI BiAIOBimaJb-
HOCTi HArO0JIOIIYIOTh, 1110 06MOBa HEBHHYBATOI 0CO0M
€ OOHUM i3 posaBiB cBOOOLU BiJ caMOBUKPUTTA. CBO-
0ofa Bi CAMOBUKPUTTSA BKJIOUAE TaKi cy0’€KTUBHIL
IIpaBa fAK IIPaBO Ha MOBUAHHSA (HiUOTO He TOBOPUTH,
B TOMY YMCJIi i IIIOZ0 BUCJIOBJIEHOI Mif03py UM 00BU-
HYBAUeHHs, TaK 1 M0A0 OyAb-IKUX iHINNX IUTAHbD,
AKi MOXKYTH BIIOJAJNBIIOMY CTATH MiJCTABOI [JIA
i103pH), IPABO BiAMOBUTHUCH BiIIIOBiaTH HA 3aIIu-
TaHHd, IPABO He CBIIUUTH IPOTH cebe Ta IpaBo 6yTu

©T. [I. Bopeiiko, 2022

moiHn(opMoBaHUM PO ITi IpaBa. PaKTHUHO cBOOOA
BiJl CAMOBUKPUTTS 03HAYUAE TIPABO HE CBiTUUTH IIPOTH
cebe, HABITh AKIO IPHU IILOMY 0coba Jae HempaBauBi
MTOKa3aHH, ITI0 i ITBEPAKYETHCS BiICYTHICTIO HOPM,
ki 6 mepexbavany KpUMiHAJBHY BiAIOBiZanbHICTH
ITi/I03pI0BAHOT0,/00BUHYBAYEHOTO 3a Jadyy 3aBifoMO
HeIpaBAuBUX MoKasiB. Tomy, 3arajom, Taky 00MOBY
MOJKHA 0 TTEBHOI MipH BBa:KATU CIIOCOOOM 3aXHUCTY
Bif HEraTMBHUX HACJTiAKiB BUCYHYTOi mizos3pm um
obBunHyBaueHHd. [IpoTe, HABPSAL, UM MOKHA BBAKATH
00MOBY €II0C000M 3aXUCTY HOTO 3aKOHHOTO iHTEpECY,
OCKiJbKU IIpM IIbOMY BiH OPYIITYE TIpaBa i cBOGOAM,
yecTh i rifiHicTh iHMIKX 0cib, 30KpeMa, HEBUHYBATOI
oco0u Ta IOTePIILIOTo BiJf KPUMIHAJIBLHOTO IIPABOIIO-
pymenHsa. OgHOUACHO, BAPTO 3ayBasKUTH, 1[0 IPABO
Ha 3aXWCT HAJTAEThCA He JJIA TOTO, IM00 y BUHHOTO
Oysa MOMKJIWBICTD YHUKHYTH BiJIIOBiZaJabHOCTI,
a JIJIA TOTO, 11006 Y HEBUHHOTO 0yJia MOMKJIUBICTD CKO-
PHCTATUCh UM IIpaBoM i OyTu Bunmpaszanum. To0To,
IIPABO Ha 3aXMCT HANAETHCSA JIUIIIE BiJl HE3aKOHHOTO Ta
HEOOI'DYHTOBAHOTO OOBMHYBAueHHS Ta 3aCy/KEHH,
JIAITe HeBUHYBATOTO.

3i smicry cr. 18 KITK Vipainu (cBo6oga Bix camo-
BUKDHUTTA Ta NMPABO HE CBiMUUTH TPOTU OJUBBKUX
poxuuiB Ta wieHiB cim’i) BOauaeThCs, 10 0COOA MAE
IIPaBO HE CBiMUUTH MPOTH cede Ta TaKUX 0Cib, BigMO-
BUTUCH Bif naui mOKasiB, AKi MOKYTh cTAaTH MmiAcTa-
BOIO JIJIA Ti/[03pY YU OOBMHYBAaUeHHA Y BUNHEHHI KPH-
MiHAJBHOTO IIPABOIOPYIEHHA AK HOT0 0cOOMCTO, TaK
i fioro 0iM3bKUX POAMUIB Ta uieHiB cim’i. OpHak, 1e
a’K HifAK He 03HAYAE, 110 I1i[03PIOBaHMIl/0OBUHYBaUe-
HUW Mae IPaBO CBiTUUTH IPOTH 3aBiZlOMO JJIA HHOT'O
HEBHUHYBATOI 0co0M (3 METOI0 CBOT'O 3aXMCTY) IIPO
BUMHEHHA HEH KPUMiHAJHHOTO INPABOIOPYIIEHH,
OCKiJTBKM B Takuii cmoci0 Bin Oyje mopyimaBaTu ii
3aKOHHi IpaBa Ta inTepecu. HempaBawsi mokasaHHsA
y TaKOMY BUNAJKy MOXKYTb CTOCYBAaTHUChH OYAb-AKUX
o0cTaBuH, ajie He BKa3iBKU Ha KOHKPETHY 0c00y, dKa
Hi0WTO BUMHWJIA KpPUMiHAJbHE IPABOIOPYIIEHH
B IKOMY caMe H0ro IIi[03pI0I0Th Ui 00BUHYBAUYIOT.

Bapro mam’aratu, 1o Bigmosiguo o cr. 2 KIIK
VKpaiHu 3aBIaHHAM KPUMiHAJIHHOTO NMPOBAIKEHHS
€ 3aXMCT He JIUIIIe 0co0H, AKAa MiT03PI0ETHCA UM 00BU-
HYBauyeTbCd, ajie ¥ O0XOPOHA 3aKOHHUX iHTepeciB
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IHIMUX yYacHUWKIiB KPUMIiHAJbHOTO IIPOBAIKEHHA.
Tomy, mpaBo Ha cBOGOAY BiZi CAMOBUKDPUTTS Ta MIPABO
He CBigumTy mpoTy OJM3BKMX POAMYIB Ta UJIEHIB
ciM’i 103BOJIAE MiMO3PIOBAHOMY,/ OOBHHYBAUECHOMY
TOBOPUTH HEIpPaBAy, ajie He Ja€ IpaBa Ha OpeXHIO
y BCiX acmeKTax 3aXMCTY, OCKiJIbKY 3aBIAHHAM KPH-
MiHAJIBHOTO TPOBAIKEHHA € 3aXUCT 0COOU JIHIIe Bif
HE3aKOHHOT0, HeOOI DYHTOBAHOTO 00BMHYBAUEHHS Ta
3aCyI:KeHHA i Juille HeBUHYBATOTO Ta, OJAHOYACHO,
3aXMCT 3aKOHHUX iHTEpeciB iHIMMX yYaCHUKIB KpH-
MiHAJbHOTO IPOBAJKEHHA, B TOMY YMCJi IOTEPIi-
Joro. ¥ TaKOMy pasi mocrae 3alMTaHHA, UM MOKHA
BUKODPHCTOBYBaTH IIPW peasisallii ImimosproBaHUM/
00BUHYBaUe€HUM CBOTO IIpaBa Ha 3aXWCT BCi 3acodm
i cmocobu, AKi mpaMo He 3a00poHeHi 3aK0HOM, HABiTh
SKINO0 BOHM IOPYINYIOTh 3aKOHHI iHTepecH iHIMMX
oci6o? Bupaernes, mo Hi.

3abesmeuenHsa Oajamcy iHTepeciB ocobu Ta
CYCIILNIbCTBA € OCHOBHWM 3aBHAHHAM, SAKe IIOKJU-
KaHe BUPINTyBaTu KOHMIIKT, 0 BUHUK MiXK Cy0’ €K-
TaMA KPUMiHAJbHUX IIPOIECYAJbHUX BigHOCHH
yepes MOPYINEHHS OTHUM Cy0’€KTOM IIpaB Ta iHTe-
peciB inmoro cy0’ekra. 3 BpaxyBaHHA HaBeJeHOTO,
¢B00OJIa Bifl CAMOBUKDUTTA y KPUMiHAJIBHOMY IIPO-
Ba’KeHHI Ma€ CBOI MeKi, SKMMHU € IIpaBa Ta 3aKOHHI
iHTepecu iHMUX 0cCio.

IIpore, B cr. 384 KK YKpainu BcTaHOBJIEHO KPH-
MiHaJIBbHY BifTIOBiJaJbHICTL 3a BBEJE€HHA B OMAaHY
cyny abo iHITIOrO YIOBHOBA/KEHOT'O OPTAHY ILIAXOM
HAJaHHA 3aBiJOMO HEMpABIWBMUX IIOKA3aHb JIHUIIE
cBimka Ta morepmisioro. Takuii BUCHOBOK BUIAETHCA
OesmigcTaBHUM, TaK SK 3MicT cBOOOAM BiJ caMOBH-
KPHUTTA BKJIIOYAE IPABO Ha MOBYAHHS, IIPaBO BigMo-
BUTHCH BifIIOBifaTM Ha 3amMTaHHA Ta IIPaBO OyTH
moiH(opMOBaHMM PO IIi IPaBa, ajie XK HifAK He IPaBoO
mocATaTH Ta IOPYIIyBaTH IIpaBa i 3aKOHHI iHTEpecu
iHIEX 0ci0. Y maHoMy BUIAAKY 3aKOHOLABEIh 3a0yB
PO 3aKOHHI iHTepecH iHIMKUX YUaCHUKIB KPUMiHAJIb-
HOTO IIPOBAJIKEHHA, B TOMY YHCJi 3aBiZloMO HEBH-
HyBaToi 0c0o0M, 0XOPOHA iHTepeciB AKUX € OJHUM i3
3aBIaHb KPUMiHAJIHLHOT'O TPOBAIMKEHH.

Tomy KOHCTATyBaTH, IO BiJICYTHICTH 3a00POHU
B cT. 384 KK VYxpainu, AKa BCTAHOBJIIOE BiAMOBi-
JAJbHICTH 3a 3aBiZloMO HEIIPABAWBI IIOKA3aHHS JIUIIIE
CBiKa Ta IOTEPIiIOro, € BimoOpasKeHHAM CBOOOAM
iZI03PI0BAHOT0,/00BUHYBAYEHOTO BiJi CAMOBUKDHUTTSA
i 0IM3bKUX POAUUIB Ta WIEHIB ciM’1, € mepeqIacHIM
BHCHOBKOM i He CBiTUNTE PO a0COMIOTHY 0e3KaAPHiCTh.

Hayxosui [4, c. 101; 9, c. 248], axi migTpuMyoOTh
iHimiaTBY BCTAHOBJIEHHS KPHUMiHAJbHOI BiIIOBi-
TAJBHOCTI 3a HEIpaBAWBe MOBiTOMJIEHHS NPO BYU-
HEHHA KPUMiHAJIBHOTO IIPABOMOPYIIEHHS 3aBiIOMO
HEBUHYBAaTUM pOSTJIANAIOTh Taki il KpuMiHaJb-
HO-KapaHWMU, MOTHBYIOUH IIe TUM, III0 BOHU € IIPO-
ABOM peaJrizallii He3aKOHHUX iHTepeciB Mizo3pioBa-
HOT'0/00BMHYBAaYEHOTO.

B mepmry uepry, mpaBo Ha 3aXUCT HAJAETHCA Iif-
03PI0OBAHOMY/OOBMHYBAUEHOMY /JIs 3a0e3leueHHs

#oro iHTepecy, ajie He O6yIb-IKOTO iHTEpeCy, a JIHIIe
3aKOHHOT0, TOOTO TAKOT'0, AKHUI MIOJIATAE ¥ TOMY, 11100
migo3proBaHuii/00BUHYBaUeHMI He OYB: a) IPUTATHY-
THH 00 KPMMiHAJbHOI BifTIOBigaJbHOCTI 1 3acymxe-
HUM, AKIIO BiH € HeBUHYBATHUI; 0) IPUTATHYTUH 10
KpUMiHAJIbHOI BifiTTOBiZaIbHOCTI 3a OGiABIN TIKKMI
3JIOUWH, Hi’K TOH, AKWI BUNHUB; B) 0e3 mepe0aueHnx
y KIIK migcraB npurarayTuii 10 yu4acTi B KpUMiHATb-
Hil cmpaBi 9K O0OBMHYBaueHMH, MiTaHWI 3axomaMm
TIPOIIECYAJbHOTO IPUMYCY 1 3aCyM:KeHuii; T) migmga-
HUH HecIpaBe[INBOMY MOKapaHHIO, TOOTO TaKOMYy,
dKe mpu3HaueHo 0e3 ypaXyBaHHS XapakKTepy i cTy-
TIeHS CYCIiIbHOI HeOe3IeuHOCTi BUMHEHOT0 3JI0UNHY,
oco0u BUHHOTO 1 00CTAaBWH CIPaBH, AKi MOM’ AKIITY-
10Th 200 OOTSKYIOTH BiAOBimATBHICTE; I) oOMeKe-
HUH B IpaBax, HAJAHUN HOMY 3aKOHOM, i 1100 oMy
Oysia HajaHa MOXMKJIUBICTD iX pearnisysaru [5, c. 31].
B inmomy Bumagry, peaisailia HesaKOHHUX iHTepe-
ciB mizmo3poBaHOTr0/00BUHYBAUEHOTO BCTYIIAE Y IIPO-
TApivuA i3 3acamoi0 MmyOJaiUyHOCTI KPUMiHAIHHOTO
MPOBAI)KEeHHA Ta 3aKOHHMMM iHTepecaMu iHIIWX
oci0, sKi 6epyTs yuacTs y cupasi [4, ¢. 100].

Ha panwmit yac Take HempaBAWBe IOBiZOMJIEHHS,
3riTHO YMHHOTO 3aKOHOJABCTBA YKpAaiHU, HE MOPY-
IITye KOHKPETHUX OPUINYHUX 3a00pOH, ajie mepe-
IITKO/IKae BUKOHAHHIO 3aBIaHb KPUMiHAJIBHOTO IIPO-
BaIKEHHS, IO 32 CBOEIO CYTTIO € BJIOBKUBAHHIM
IpaBOM. 3arajioM, TaKe IPAaBOBE ABUIIE AK 3JIOBIKHU-
BAHHS IPABOM € OJHMM i3 HAWOIIbII AUCKYCiAHUX
KaTeropii cyuyacHoOro IpaBa, a 30KpeMa KpPHUMiHaJb-
HOT'O IIpoIecyajbHOro. fIK Ha piBHiI Teopii mpaga,
TaK 1 OKpeMUX rajgysed mpaBa, He CTBOPEHO €IMHOI
KOHIIENIii pO3yMiHHA IIPABOBOI IPUPOAM I[HOTO
aBUIIA. 3I0BKUBAHHA IPABOM PO3TIALAIOTE K IIPO-
TUIIPABHY a00 AK IPaBOMipHY IOBELiHKY, SK IIPaBO-
MipHe AiAHHA ¥ OJHOYACHO IPOTUIIPAaBHE, AK COIIi-
aJIbHO HebaKaHWH THM MOBeAiHKY a00 K 0COOTMBHI
BUJ IIPABOIOPYIEHHA, AK cHenudiunuii cmocib
CIPUYMHEHHS IMKOAM ab0 B3araji 3amepeuyioThes
Horo icHyBaHHA.

Pesyabratén HAIUX AOCTiIMKEHb IPUPOIU 3JI0B-
JKMBAaHHA TPaBOM Yy KPUMiHAJIHHOMY IIPOBaJKeHHL
CBiUaTh, IO 3JIOBXKMBAHHA IIPABO MICTHTh TakKi
o3Haku: 1) HagBHICTH B 0CO0M BiATTOBiIHOTO MpaBa;
2) mianbHiCTH 0CO0M, CIPAMOBAHOI Ha peasisalliio
IIHOTO TTPaBAa; 3) BiICYTHiCTE IOPYIIEHHA KOHKPETHUX
0pPUINYHUX 3a00poH; 4) 3MilicHEHHA TpaBa BCyIeped
OT0 IPU3HAYEHHIO; D) IEePeNTKOAKaHHA BUKOHAHHIO
3aBIaHb KPUMiHAJBLHOTO TPOBAKeHHA [ 2, ¢. 220].

3 BpaxyBaHHSAM HaBeJeHOT'0 MOKHA KOHCTATY-
BaTW, IO HeNpaBIuBe IOBiMOMJIEHHS IIiZ03pIOBAa-
HUM/00BUHYBAaUEHNM IIPO BUMHEHHSA KPUMiHAJIHHOTO
TPABOIIOPYINEHHA 3aBiJOMO HEBUHYBATOIO 0CO00I0
€ 3JI0B}KMBAaHHAM IIPABOM, OCKiJIbKY MiCTUTD BCi 10T0O
osuaku. Ilo-mmepiite, A5 TOTO, 1100 MATH MOKJINBICTH
3JIOBJKUTHU IIPABOM He0OXifHO, mepIr 3a Bce, MATH
mepefbOaueHe 3aKOHOM TakKe mpaBo. OOMOBJIAIOUM
3aBiOMO HEBMHYBATy 0co0y IIizo3pioBaHMit/06BM-
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HyBaueHWH HaIiIeHN TPaBOM HaJaBaTH MOKa3u abo
BimMoBHUTHCH Bif ix Hagauua (m. 5 u. 3 cr. 42 KIIK
Yxpaiun). [Ipuibomy, y 3aK0Hi BifcyTHA mpsamMa 3a60-
POHA IIiZ03pI0OBAHOMY/00BUHYBAUEHOMY OOMOBJIATH
iHIMX 0ci0 y BUMHEHHI KPUMiHAJIHHOTO IIPABOIOPY-
IMeHHA Y AKOMY MiI03PI0EThCS YU 00BUHYBAUYETHCA
came BiH. Peaxisyroum 1e mpaBo, Mifo3proBaHUi/
00BUHYBaUeHWI TOBiJOMJIAE IIPO BUMHEHHS 3aB1IOMO
HEBUHYBATUM KPUMiHAJILHOTO IIPABOMOPYIIEHH,
dKe HOMYy iHKPUMIiHYE€ThCS 3 METOH, AK IIPaBUJIO,
VHUKHEHHA KpPUMiHAJIbHOI BiATOBiflabHOCTI He
MOPYINYIOUM JKOTHUX 3a00pOH, ajiKe KPUMiHAJIbHA
BiZIIOBiJaIBHICTD 3a Jjauy HUM 3aBiZloMO HeIpaBIu-
Bux noxasanb KK Yxpainu ne mepembauena. Oxpim
IILOTO, JJIA BU3HAUEHHS TOT'0, UM IIPABO 3iICHIOETHCA
BCyIepey Horo MpHU3HAUYeHHI0 He00XiTHO BCTAHOBUTH
3 AKOI0 METOI0 BOHO HajgaHe. IIpaBa Ba:K/ImBi He cami
mo cobi, a Tiero Mipoi, AKOI BOHU 3aJ0BOJLHAIOTH
KOHKpeTHi moTpebu miopumuu. Tomy, IK Mu 3a3Ha-
YyaJIiu BUIIE, TPABO HA 3aXUCT HAJAETHCA He JJII TOTO,
11700 Y BUHHOTO 0yJia MOKJINBICTh YHUKHYTH BiJIIOBI-
JAJIbHOCTi, a AJIS TOTO, 1100 Y HEBUHHOTO 0yJIa MOXK-
JUBiCTH CKOPUCTATHCH ITM IIPABOM i OyTH BUIIpaBaa-
auM. OfHaK, HAJA0UM caMe HeIpaBJuBi MOKa3aHHA
IPO BUMHEHHS KPUMiHAJIBHOTO IIPABOIIOPYINIEHHSA
3aBiJOMO HEBUHYBATHUM IIi[03PI0OBAHNUI/00BUHYBaUe-
HUH peajiidye CBOE IIPAaBO HA Jauy IIOKA3iB IOPYIIY-
0YX IIPH IIbOMY 3aKOHHI iHTepecu 3aBijoMO HEBUHY-
BaTOTO, ITI0 aK HiAK He Y3TOAKYEThCA i3 3aBJaHHIMU
KPUMIiHAJBHOTO IPOBAMKEHHS.

IIpaBoBa mosuiia 100 BHU3HAHHSA OOMOBH IIij-
03pIOBaHUM/00BUHYBAUeHUM 3aBiJloMO HEBUHYBa-
Toi 0cO0M B3JIOBXKMBAHHSA IPABOM IiATPUMYETHCA
rako:k B.B. HaBpouskoto [6, c. 84], O.B. Augpym-
KoM [1, c. 171], O.B. Ogepiit Ta P.B. Myzapenskum
[7, c. 126] ra inmumu.

Ha mymky Haspombkoi B.B. [6, c. 85] o6moBa
3aBiJOMO HEBUHYBATOT'O CTBOPIOE TTEPEITKOAN JOCAT-
HeHHI0 00’eKTuBHOI icTuuu y mpoBam:xenHi. Illkoza
3aIOif0eThCA AK iHTEpecaM pO3CIiyBaHHA, TaK
i ocobi, aKy «obbpexanm». Amxe mpu OesmifcTas-
HOMY IlepeKJIafieHHi BUHU Ha iHITY JIOAUHY 3AifCHIO-
€ThbCS TOCATAHHS HA TiAHICTL JIOAUHM, MOMKE OyTH
mopyireHe ii mpaBo Ha cBo0OAY Ta 0COOHMCTY HemO-
TopkaHicTe Tommo. OT:Ke, Taki il € 3I0BKMBAHHA
IPaBOM Ta He MOXKe PO3ITVIANATUCH AK TOIMYCTUMUM
croci6 3axmcTy. 3 IIbOTO IIPUBOAY BUCJIOBIIOETHCS
i 0.B. Augpymxko [1, c. 171], axkuit 3asHayae, II0
MiJ03PIOBaHNY UM O0OBMHYBAaUEHUH MAIOTh IIPABO He
CBiIUMTH B KPUMIiHAJBHOMY IIPOIECi, BiIMOBUTHCH
Bix maui mokasiB. Ile Gescmipue mpaBo. Aje siKi mpa-
BOBi HACHIIKU IJIA HUX HACTAIOTH Y Pasi Jaui HUMU
3aBiJOMO HEIPaBAVWBUX MTOKA3aHb (K OJHOTO 3 BUJiB
3JIOBKMBAHHSA IIPABOM), IO OOTSKYIOTH IIPOIIEC
y uaci Ta mpomecyaabHuX 3acobax? Um momycTuma
TaKa MOBeJiHKA IIiJ03PI0OBAHOI0 UK OOBUHYBAUEHOTO
0e3 HeTaTMBHUX JJIA HUX IPABOBUX HACHIIKiB, IpH
JIOCUTh BaTOMUX IIPABOBUX I'apaHTiAX Ha CBilf 3aXuCT

IIIJISXOM BiIMOBH Biji HOKa3aHb B3araui. A SKImo Taki
TTOKAa3aHHsA € 00MOBOIO iHITOT 000U ¥ OCTAHHSA IIPUTSI-
TraeThCsA MO BiATIOBiaJbHOCTi, BHACIIIOK YOTO MOKE
OyTH HEe3aKOHHO 3aCyA:KeHa.

HaBeneHni aprymeHTH cBiguaTh, IO JOIOKHU 3aKO0-
HOZABIIEM HEe BCTAHOBJIEHO KPUMiHAJbHY BiIIIOBi-
ITAaJTbHICTD 38 BUKOPUCTAHHS MTiJ03PIOBAHNM /00BUHY -
BaueHUM 00MOBY HeBUHYBATOI 0CO0H [J1d VHUKHEHHS
KPUMIiHAIBHOI BifIIOBiaJbHOCTI B3YCHJLIA 3aKOHO-
IaBIlI TOBWHHI OyTH CIPAMOBaHI He HA BCTAHOB-
JIeHHS cIenn()ivHnX 3aX0/IiB pearyBaHH Ha 3JI0BIKH-
BaHHA ITiJ03PIOBAHNM /00BUHYBaUe€HNM IIPABOM, a Ha
3rJIaPKyBAaHHS HACJTIIKiB MOMKJIMBOTO 3JI0BKUBAHHS
IIPaBOM 3a JOIIOMOIOI0 IiABUINEHHS e(eKTHBHOCTI
po0OTH CTOPOHW OOBMHYBAUEHHS i BCTAHOBJIEHHS
TaKoi mpomeaypu, AKa 0 mo30aBidiIa IIiZo3pioBa-
HOT'0/00BMHYBAUEHOTO OUiKYBAaHWX BUTOX BiJl 3JI0B-
JKMBAHHS IIPABOM, He 00MEXKYIOUH IPHU I[bOMY 37ilic-
HEeHH oro nmpasa. TaKuM YMHOM, 3YCUJLIA CJIiAU0r0,
IPOKYypopa, CIOiguoro CyaAmgi, CYAy MOBHHHI OyTum
CIPSAMOBAHI Ha BUSBJIEHHS HEIPABIWBUX IIOKA3aHb
iI03PI0BAHOI0/00BUHYBAUEHOT'O SK CIIOCO0Y 3JI0B-
JKMBAHHA IIPABOM Ha 3aXUCT 3 METOI0 ITOTIePe/:KeHH A
HaCJigKiB Takoro 3j0B:KuBaHHA. Taki il ynmoBHOBA-
JKeHUX 0Ci0 IOBUHHI IPOIBIATHCA He ¥ 3aX0faX pea-
TYBaHHS Ha Taki 3J0B:KMBAaHHA (II[00 He 0OMEKUTH
TIpY IIHOMY 3[ifiCHeHHA IIi03pI0BaHNM /00BUHYBaYe-
HUM HOT0 TpaBa), a AJIA CIOHYKAHHA HOT0 B MeKax
3aK0HY (BUPOOJEHHS BiTIOBiZHOI TAKTUKHU JOMUTY,
CIIiBCTABJIEHHS JOKA3iB Ta iHINE) 10 HaJaHHS IpaB-
IUBUX IOKa3iB [IJIs BCTAHOBJIEHHS iCTHHM Y CIIPABI.

Tomy, Ha Kajb, TOBOAUTHCA KOHCTATYBATH, IO
OpraH J0CYZ0BOTO PO3CJilyBaHHA, IIPOKYPOP Ta CYI
3aTpavamTh YMMaJO 3yCUJIb Ha IepeBipKy iH(opma-
1ii, AKa € HeIpaBAUBOIO Bix mouaTky. HaBemeni mpu-
KJIaIu MiATBEPIKYIOTH AOIIJIbHICTE BCTAHOBJIEHHS
KpUMiHaJIbHOI BifmOBiZaJIbHOCTI IiZO3PIOBAHOTO/
00BMHYBAUeHOTO 3a OOMOBY B3aBiOMO HEBHUHYBAa-
TOTO 3 METOI0 YCYHEHHS HEeBUIIPaBJAHUX IEPEIIKO
e(DeKTUBHOMY KpHMiHaJbHOMY CyZOuMHCTBY. Take
pimmenHs 6yJ10 6 JIOTiYHUM Ta CIIPaBeIIuBUM.

Ha mixcraBi HaBemeHoro, € migcTaBu 3po0OUTH
HaCTYIHi BUCHOBKM:

1. HempaBmuBe mOBiZOMIEHHA IIif03pIOBAHUM/
00BUHYBAUEHNM IIPO BUNHEHHA KPUMiHAIHHOTO IIPaBo-
TIOPYITIeHHS 3aBiJoMO HEBUHYBATOIO 0CO00I0 He MOKHA
POBTIIAAATH AK JOIMYCTUMHUI CIOCI0 HOT0 3aXUCTY.

2. OOmoBa  mimo3piooBaHWM/00BUHYBAUECHUM
3aBiJOMO HEBUHYBATOI'O IIOPYIIIYE IIPaBa Ta iHTEpecu
SIK HEeBUHYBATOI 0c00M, TaK i iHIMUX yYacHUKiB Kpu-
MiHAJBHOTO IIPOBAKEHHS, OCKIIbKK peaJisamis
TaKUX He3aKOHHUX iHTEPECiB BCTYIA€ ¥ MPOTUPIiUYA
i3 3aKOHHMMU ITpaBaMU Ta iHTepecaMu iHIIuX 0cib.

3. Take moOBiJOMJIEHHA € 3JI0B/KMBAHHS IPABOM
y KPpUMiHATbHOMY IIPOBAIKEeHHi (IOMOKY 3aKOHOIA-
Bellb He BCTAHOBUTH 3a00POHY Ha TaKi il Ta Bu3HAE
KpUMiHaJIbHO-KapaHUMH, III0, OYEBUJHO, BiH Mae
3pobuTn);
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4. Beranosaennsa B cr. 384 KK Ykpainu kpumi-
HaJbHOI BigmOBiZambHOCTI mmi03pIOBaHOIO/06BU-
HYBA4eHOTO 3a HEIPABAMBE MOBiIOMJIEHHA PO BUHU-
HEHHA KPUMiHAJIBHOTO IIPABOMOPYIIEHHS 3aBiIOMO
HEBMHYBATOI 0C00010 3a0e3meunTh e(eKTUBHICTH
KPUMiHAJBHOTO CYJIOYNHCTBA.
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Anorania

Bopeiixo I'. /. O6moBa mizo3proBaHUM/00BHHYBaYe-
HUM 3aBiZIoM0 HEBHHYBATO1 0CO0H AK CB0O0OA Bif CAMOBH-
KPHTTS UM 3J0B:KUBaHHA npaBom? — CrarT4.

Y crarTti aHaANMi3yIOTHCA MO3UITI ITOJ0 BUSHAHHA YU
HeBU3HAHHS 00MOBY 3aBiZlOMO HEBUHYBATOI'O JOIYCTUMUM
€1I10c000M 3aXMCTY MiJJ03pI0BaHOr0/00BHHYBaueHOr0. KoH-
CTATOBAHO, IT0 MeKi JOMYCTUMOTO 3aXMCTY 00MEKYIOTHCS
3acobaMu i cmocobamu, AKi He cymepeuaTh 3aKOHY i 0HO-
YaCHO He MOPYIIYIOTh TpaBa Ta iHTepecu iHIIuX JIOJeH.

ABTOp po3riAlae HempaBIuBe IIOBiTOMJIEHHS IIifo-
3PIOBAHNM/O0BUHYBAUEHUM IIPO BUMHEHHA KPUMiHAJb-
HOTO IIPABOIOPYIIIEHHS 3aBiJ0OMO HEBUHYBATOI 0C000I0 AK
HeJOMYCTUMMH CII0Ci6 #0T0 3aXUCTY, OCKIIBKHU IOPYIIYE
IpaBa Ta iHTepecw SK HEBMHYBATOI 0COOM, TaK i iHIIMX
VYaCHUKIB KPUMiHAJIBHOTO IPOBA/I?KEHHSA, B TOMY YMCJII i
II0TepIinoro.

OOr'pyHTOBAHO, 1110 CBOOOA Bl CAMOBUKPUTTSA Y KPUMi-
HaJBHOMY ITPOBA/?KEeHHI Mae CBOi Me:Ki, IKMMHU € IIpaBa Ta
3aKOoHHI iHTepecu iHmux oci6. [IpaBo Ha cBoGOZY Bix camo-
BUKDHUTTA Ta IPAaBO HE CBiIUYNTHU MPOTH OJIMBBKUX POTUUIB
Ta WwieHiB ciM’l 103BOJISE Iif03pHOBaHOMY/00BHHYBAaUe-
HOMY TOBOPUTHU HEIIPaBAy, aje He Ja€ IpaBa Ha OGpPexHIo y
BCiX acImeKTax 3aXMCTy, OCKLIbKY 3aBIAHHAM KPUMiHAIb-
HOTO IIPOBAM:KEHHS TAKOXK € 3aXMCT 3aKOHHHUX iHTepeciB
IHIIKX yYaCHUKIB KPUMiHAJIBHOTI'O IPOBAMKEHH.

IoBemeHo HEOOXiAHICTH BCTAHOBIEHHA KPUMiHAILHOI
BifmoOBimampHOCTI IMif03PIOBAHOTO/00BMHYBAYEHOTO 34
HeIpaBAVWBe IMOBiTOMJIEHHA IPO BUYMHEHHS KPUMiHAb-
HOTO TPABOMOPYIIIeHHA 3aBiJOMO HEBUHYBATOIO 0CO00I0 K
e(peKTUBHUI croci6 MOKpalleHHA KPUMiHAJIbHOTO CYIO-
YHUHCTBA.

OmHouYacHO, KOHCTATOBAHO, 10 00MOBA 3aBiJOMO HEBHU-
HYBaTOr0 HE IOPYIIYE KOHKPETHUX IOPUIUUYHUX 3a00DOH
VKPaiHCHKOTO 3aKOHOJABCTBA, ajie MEPeIIKOIKae BUKO-
HAHHIO 3aBIaHb KPUMiHAJHLHOTO TPOBAJKEHHA, IO 34
CBOEI0 CYTTIO € 3JIOBKMBAHHAM IIPAaBOM. BCTaHOBIEHHSA
KpuMiHaMbHOI BigmoBigaapHOCTI 3a Taki mii 6ymo 6 edex-
TUBHIM CII0COO0M IPOTHAII HAJIEKHOMY JOCYAOBOMY PO3-
CJIIYBAaHHIO Ta CYJ0BOMY PO3TJIALY ¥ KPUMiHAJIBHUX IIPO-
BaIKeHH.

Katouosi caosa: 3M0BXKUBAHHSA NPABOM, IIiZI03PIOBa-
HUI/00BUHYBaueHN!, HEIpPaBIuBe IIOBiIOMJIEHHA IIPO
BUMHEHHA KPUMiHAJIBHOTO IIPABOIOPYIUIEHHA, CIOCi0
3aXUCTy, 3aKOHHUH iHTEpec.

Summary

Boreiko H. D. Slandering a suspect/accused of a
known innocent person as a freedom from self-disclosure
or an abuse of right? — Article.

The article discusses the positions of detection or
non-recognition of slander of a known innocent as a
permissible method of defense of the suspect/accused. It
was established that the limits of permissible protection
are limited by means and methods that do not inform the
law and at the same time do not violate the rights and
interests of other people.

The author considers a false report of committing
a crime to the suspect/accused by a knowingly innocent
person as an inadmissible the way of his defense, because
it violates the rights and interests of both the innocent
person and other participants in the criminal proceedings,
including the victim.

It is substantiated that freedom from self-disclosure
in criminal proceedings has it’s own limits, which are the
rights and legal interests of other persons. The right to
freedom from self-disclosure and the right to not certify
their relatives allows the suspect/accused to lie, but does
not give the right to lie in all aspects of the defense, since
the task of criminal proceedings also is defense of legal
interests of other participantsin the criminal proceedings.

Moreover, the need to establish the criminal liability
of the suspect/accused for false report of committing a
crime by a knowingly innocent person has been proven as
an effective way to improve criminal justice.

At the same time, it was established that the slander
of a known innocent person does not violate specific legal
prohibitions of the Ukrainian legislation, but prevents
the fulfillment of the tasks of criminal proceedings,
which in its essence is an abuse of right. Establishing
criminal liability for such actions would be an effective
way to counteract proper pre-trial investigation and trial
in criminal proceedings.

Key words: abuse of right, suspect/accused, false
report of committing a crime, the way of defense, legal
interest.
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10 MATAHHSA IIPABOBOI ITPUPOAHU EJEKTPOHHOTO JOKYMEHTY TA MOTO MICITS
Y CUCTEMI JOKA3IB KPUMIHAJIbHOT'O ITPOITECY

IMocranoBka mpodmemu. IludpoBa peanbHiCTDH
MIITHO BBiHIILIa B 3KMTTS CYCILILCTBA Ta Aep:Kasu. He
MOJKe 3aJUIIATICS B CTOPOHI BiJl HAYKOBOTO MOMIYKY
OIITUMAJHHUX IIPABOBUX pillleHb MpOOJeMu, OB’ -
3aHi 3 MU(PPOBO0 peanbHicT0. B 0p0iTy KpuMiHaIb-
HOTO IIPOIIeCy MOCTifHO MOTPAILIAIOTE PisHi 1Mu(ppoBi
mpuctpoi (Mo6inbHI TemedoHU, IJIAHIIETH, HOYT-
OyKH, *KOPCTKi AMCKH, (Del-HaKOIUYyBaYi i T.11.),
AKi HecyTh B c0o0i BasKJIMBY JJIA OPTaHiB CJIiZCTBA Ta
cyny impopwmariio. B HaykoBii miTepaTypi mpocre-
JKYEThCS TEPMiHOJIOTiUHA AUCKYCis 3 TPUBOAY BU3HA-
YeHHS Ta MPABOBOI MPUPOIY €JEKTPOHHUX JOKYMEH-
TiB. PO3BUTOK CyYacHUX TEXHOJOTINl IPU3BOIUTH
IO TOTO, IO €JeKTPOHHI JOKYMEHTH MOKYThb OyTH
poamimeni abo 36epe:keni B 6yab-AKill Touli cBiTy.
EneKTpoHHI MOKYMEHTH AK IOKa3W MOXKYTh MaTHU
3HAUEHHS He TiJIbKM Y BUIAIKaX KiOep3J0uMHHOCTI,
a ¥ CTOCYIOTBhCS YCiX BUAIB KPUMiHAJIBHUX IIPAaBO-
mopyIiieHb. HaraapbHUMY OCTAIOTh MUTAHHSA PO3PO-
OJIeHHS €IMHUX MPABUJI II[0A0 POOOTH 3 TAKUM BUOM
InokasiB. Amxe cy0’eKTM [OKAsyBaHHSA IIOBUHHI
3HATH OCOOJMBOCTI €JEeKTPOHHUX MOKYMEHTIB Ta
BOJIOMITH T'PYHTOBHUMM B3HAHHAMHU, OB’ A3aHUMHI
3 MPOBEAECHHAM IIPOIECYANTbHUX Aill, COPAMOBAHUX
HAa BUSABJIEHHS, 30MpPaHHA Ta JOCTiIKeHH eJeKTPO-
HHUX JOKYMEHTIB.

Bci i nuraHHA € JOCUTh aKTYaJbHUMU i OTpe-
OYIOTh I'PYHTOBHOTO JOCJi’KeHHS Ta 3aKOHOAaBUOTO
BUPiIlIeHH.

Ananiz ocrtaHmHix gocaimkens i myOmikaiiii.
PisHi acmexTu eJeKTPOHHUX MTOKYMEHTIB y Kpu-
MiHAJBHOMY IIpolleci BMBUYAJIW TaKi BiTUMBHSAHI Ta
3apy0ixkui Bueni: B. K. JIucuuenxo, [I. B. IrHaTheB,
A. II. Bepmusin, 0. 0. Opnos, C. C. YepHABCHKUI,
C. I. Cemineros, T. E. Kyxkaprikosa, A. B. ParHoBa,
A. B. Kosanenko, C. 1. Tonramo, I. O. Kpunexka,
B. B. Mypazos, C. M. Craxicbruit, [I. M. IlexaH,
0. E. YUekoroscwka, I'. JI. Yurpuna.

Mertoro craTTi € aHaJi3 TA POSKPUTTA CYTHOCTI
eJeKTPOHHUX JOKYMEHTIB AK [Kepela JOKasiB
V KPUMiHAJIbHOMY CYJOUYMHCTBi, 3’CyBaTH BUMOIH,

© JI. T. Ocramuyk, I. A. Cmainb, 2022

AKi CTaBAATHCA OO €JEeKTPOHHOTO [OKyMEHTa SK
IoKepesa MOKasiB, mpoaHatisyBaTu mpobsemu, AKi
BUHUKAIOTh IiJf YaC BUKOPUCTAHHS eJEeKTPOHHUX
TOKYMEHTIB fK [iKepesia T0KasiB y KPpUMiHAIBHOMY
CYIOUYMHCTBI.

Burnan ocHoBHoro marepiany. Hocruimxyioun
MUTAHHA BUKOPHCTAHHSA €JeKTPOHHUX IOKYMEHTIiB
B SKOCTi JOKa3iB y KPUMiHAJIbHOMY ITPOBAJKEHHI,
Heo0XigHO posidpaTucd 3 JaHUM MOHATTAM. ALKe
V KpUMiHAJIBHIN IpoIlecyaIbHi# HAYIN He icHye eau-
HOT'0 BUBHAUEHHS MOHATTSA eJIeKTPOHHOTO JOKYMeHTa
i Tak caMo 3aKOHOJABUO He 3aKpilljieHe faHe IOHATTI
y KpuminanipHOMYy IpoliecyaabHOMY KojeKci YKpa-
inu (maxi KIIK). B cBoto uepry BifcyTHiCTH 3aKOHO-
IaBUO BU3HAUEHOTO IIOHATTS EJEeKTPOHHOTO JOKY-
MeHTa Ta Moro Miclid B CHUCTEMi OKa3iB IPUBOAATH
IO IPOTUJIEKHUX TIO3UIIIH ¥ CYIOBi MPAKTHIIL.

MosuBicTh BUKOPUCTAHHSA €JeKTPOHHUX JOKY-
MEHTiB B SAKOCTi JOKa3iB y KPUMiHAJILHOMY CY[IO-
YWHCTBI BIEpIle pO3TJIAHYB POCIHCHKUY BUEHUN
B. K. JIucuuenxo B 1974 pomui[1, c. 51].

Onnak ix BH3HAUeHHd Ta Kjaacudikamiio 6yJo
BIepiie 3anpononoBano [lepmukosum B. I. ta Capin-
koBuM B. M. B 1991 poui. Bonu 3asnauasu, 1o enek-
TPOHHU JOKYMEHT — Ile CYKYIIHICTh JaHNX B IaM’ ATi
EBM, sKi MOXYTh COpHUMATHUCS JIOAUHOKI TiIbKU
3 IOIIOMOT'0I0 BiAiMOBigHMX mporpam [2, c. 89].

OpuuM i3 mepImux HOPMATHBHO-IIPABOBUX aKTiB,
AKi fgaBaqy BUBHAUEHHA IOHATTS eJIeKTPOHHOTO
IOKyMeHTy Oyau MHcTpyKTuBHBIE yKasauus ['ocap-
ourpasxa CCCP ot 29.06.1979 r. «06 ucmoabp30BaHNHI
B KauecTBe JOKA3aTeNbCTB 10 apOUTPAKHBIM JeaaM
TOKYMEHTOB, IIOATOTOBJIEHHBIX C TOMOIIIHIO AIEKTPO-
HHO-BBIYNCIUTEIbHON TeXHUKW», B SKUX [0 eJeK-
TPOHHUX [JOKYMEHTIB BigHOCHIM BCi JOKYMEHTH,
IIPH MiATOTOBI SKUX BUKOPUCTOBYBAJACA €JIEKTPO-
HHO-00UHMCII0BaIbHA TexHiKa [3].

Benukuii eHIUKJIONEIUYHUN IOPUIAUHUN CJIOB-
HUK MIiCTUTh BU3HAUEHHA IIOHATTS eJEeKTPOHHOTO
TOKYMEHTa AK MaTepiajlbHOro HOCig BimmoBimmoi
ingopmarii, sadikcoBaHoi y BUTVIAMI eJIeKTPOHHUX
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JAaHMX, BKJIOUAIOUN 000B’SI3KOBI PEKBi3UTH JOKY-
MeHTa, 0e3 AKX BiH He MOKe OyTH MifCTABOIO AJIA
itoro 061Ky i He MaTuMe opugnuHOi cuiu [4, ¢. 247].

Benwka yrpaiHChbKa eHIUWKJONEiA BU3HAYAE
eJIeKTPOHHWH MJOKYMEHT SK JOKYMeHT, iHdop-
Malid B AKOMy TMofaHa y (¢opMi eJeKTPOHHUX
naHux [9, c. 48].

YKpalHChbKMI 3aKOHOJABEIlh BU3HAUMNB €JIEKTPO-
HHUU TOKYMEHT K IOKYMEHT, iH(popMaIlid B AKOMY
3a(hikcoBaHa y BUIVIALI eJIEKTPOHHUX NAHUX, BKJIIO-
yaroun 000B’ A3K0Bi peKBisuTy foKyMeHTa. EmexTpo-
HHUH JOKYMEHT MOJKe OyTU CTBOPEHWUI, epeqaHuil,
30epe:KeHNi 1 TePeTBOPEHUHN eJeKTPOHHUMM 3aCo-
0amu y BisyaanHY hopMmy.

BisyasbHol0 (hopMOI0 TIOZAHHA €JIeKTPOHHOT'O
JOKYMEHTa € BifoOpakeHHA JaHUX, AKi BiH MiCTHUTB,
eJIeKTPOHHUMY 3acobamu a0o Ha mamnepi y hopmi, mpu-
TATHiN I TPUUMAaHHA H0T0 3MicTy JI0AUHO [6].

Taxum umHOM, 3aKOHOJABEIlh BUSHAUAE €JIEKTPO-
HHUUA JOKYMEHT SK Pi3HOBHUJ IOHATTS IOKYMEHT.
B roii ke uac y MiskHapogzHOMY ZOKyMeHTI Komicii
OOH 3 mpaBa MiXHApPOAHOI TOPTiBJi TaK0MX MAETHCA
JeIIIo iHIe BUBHAUEHHS IOHATTSA eJIEKTPOHHUM TOKY-
MeHT. B 1aHOMY HOPDMaTHBHOMY aKTi €JeKTPOHHUM
JOKYMeHT BHM3HAUeHUWHU AK iHGopMaiisg, yTBopeHa,
HagicaaHa, 0OTpUMaHa a00 36epe:KeHa eJIeKTPOHHUMH,
ONTHUYHUMK UM TOLIOHHME 3aco00aMu, BKJIIOUAIOUN
eJIeKTPOHHWE OOMiH MaHWMU, €JEeKTPOHHY IIOIITY,
TejerpaMu uu TenexomitoBauHa [7]. TobTo, y Mix-
HapOJHOMY IIpaBi eJIEKTPOHHUY AOKYMEHT BU3HAUAa-
€ThbCS Uepe3 KaTeropioo «ingopmamigs. AHagoriumy
MIOBHIIII0 3aMAIOTh i HAYKOBIIi, JOCTIIMKYIOUN TaHY
IIpaBOBY KaTeropito.

. B. IrnaTbeB BBaKaB, 10 JOKYMEHTH, MOKYTb
MicTUTH BijjomMocTi, 3adiKcoBaHi AK MUCHMOBIiH, Tak
i inmi# dopmi: doro- i KinoslioMKu, 3BYyKO- i Bifgeo-
3aIliCy, eJEKTPOHHUX JOKYMEHTIB Ta iHImol iH(op-
Marii, AKa (PiKkcyeThCA 3a JOIIOMOI'0OI0 Pi3HMX HAYKO-
BO-TeXHiUHUX 3aco06iB [8, c. 13 ].

Ha gymry A. II. BepimuHina eleKTPOHHUM JOKY-
MEHT MicTuUTh iH(opMmamiio, 3adikcoBaHy Ha eJeK-
TPOHHUX HOCiAX 1 Mae BiAMIOBiAHI peKBi3uTH, AKi 103-
eJIEKTPOHHOI'0 JTOKYMEHTY € Horo amict Ta ¢opma
(TexHiuHWMI HOCiT iHGopMattii) [9, c. 40].

Opios I0. 10., Yepuasceruii C. C. y cBoiit HayKo-
Bift mpari «EjexTponHe BifoOpaskeHHS AK IKEPeJio
JIOKa3iB Y KpUMiHAJbHOMY NIPOBAKEHHi», aHATIBY-
0YM BiIMiHHOCTI MiK KJIaCUYHIMY JOKYMEHTaMU Ta
eJIEKTPOHHUMHY, IPUUAIILIN 10 BUCHOBKY IIPO IOIIiJIb-
HiCTh IOJ1iIY TOKa3iB Ha PeUOBi, 0COOMCTi Ta eJIeKTPO-
HHi. ABTOPH Ii€i mparri BBasKaioTh, IO eJIEKTPOHHL
JOKYMEHTM 3a KpUTepiAMHU BiJHOIIEHHA [0 KpH-
MiHAJIBHOTO IPOBAIKEHHA HAOMMKEHI IO PeuoBUX
JOKas3iB Ta MO3HAYAIOTH IX CIEMiaJbHUM TEePMiHOM
«eJIeKTpOHHE Bimobpasenusa» [10, c. 16, 19].

CemineroB C.I. 3asHauaB B CBOEMY HAYKOBOMY
JIOCJHi)KeHHi, IO TOJIOBHA BiAMIHHICTH e€JIEKTPO-

HHOT'0 JOKYMEHTY Bif TPAIUIifTHOTO IIOJISATA€E B TOMY,
1[0 HEeMae JKOPCTKOI TNpWB ABKH MOKYMEHTa IO
MarepiambHOTOo HOcisf. OcobmmBocTi iH(opmamifinoi
1u(POBOI TEXHOJIOTil T03BOJAIOTH MUTTEBO i HEO-
ITHOpPA30BO KOIiIOBAaTH 1 IepefaBaTé eJeKTPOHHUM
JOKYMEHT II0 KOMYHIKAImiiHMM KaHajJaM B3B’A3KY.
ABTOp 3BepTae yBary Ha Ie OTHY BiIMiHHICTE eJIeK-
TPOHHOTO IOKYMEHTY Bij mamepoBoro: 3adikcoBamy
Ha MarepiasbHOMy HOCii B TOW um iHmmMHA cmoci6
indopmarito B mudposiii Gopmi, a Takox ii micie
PO3TAIllyBaHHSA Ha HOCII HEMOKJINBO 0e3I0CepPeHbBO
CIpHUEMATH OPraHaM¥ YyTTA JOZuHKN a00 igeHTndi-
KyBaTu ii 0e3 BiANOBiZHMX mpOTpPaMHO-aTapaTHUX
3acobiB[11, c. 95].

Hocii ingopmamii egeKTpOHHUX [JOKYMEHTIB
MIPUHINIIOBO BiIPi3HAIOTHCS BiJl «IIAIIEPOBUX », a[3Ke
JIOAVHA MOXKE CIPUUAMATH eJeKTPOHHWH JOKYMEHT
JIUIITE 3a IOIIOMOTO0 IIporpaMHuuX 3acobiB [12, ¢. 61].

OnHak, ABOEIVWHA CYTHICTH €JIEKTPOHHOTO TOKY-
MeHTa — iHdopMmalliiiHa Ta TexHiUYHA CKJAZO0Ba,
morpeba y HAABHOCTI CIEI[iaJbHUX TEXHIYHUX 3aco-
0iB Ta mporpaMm AJiA PO3KOAYBAHHSA Ta Bisyaumisairii
iaopmarii, ii KomitoBaHHA Ta HOCTiIKeHHSA, BiIbHE
mepeMileHHAd MixK HociaMmu iHdopmarii, «qyTau-
BicTh» iH(opMAIlil Ta Jerka sMiHa DaHUX € CYTTE-
BUMHY BiIMiHHOCTSMMY 3 «TPAANIIITHUMI» JOKa3aMu,
a TOMY CIOPHUYMHAE HEOOXigHICTh BHOKpPEeMJICHHS
«eJIEKTPOHHUX JOKYMEHTIB» AK OKPEMOTo A:Kepeia
nokasiB[13,c. 184].

Ilominsaroum mO3uITil0 HAYKOBI[IB II[OJ0 IPUHIIA-
MIOBUX BiIMiHHOCTEH TPAAUIIHHUX «IIAIIEPOBUX»
TOKYMEHTIB Bifi eJIeKTPOHHNX, BBAMKAEMO 3a HE0O-
XiZHe BUWBHAUUTH MicCIle EJEeKTPOHHUX JOKYMEH-
TiB B cHCTeMi [OKas3iB y KPUMiHAJILHOMY IIpOIeci
Ta 0COOJMBOCTI BUMOT AOIYCTHMOCTI iX K JOKasiB
IIJIAXOM BHECEHHA B IIpollecyajibHe 3aKOHOZABCTBO
HOPMH, IKa 0 peryJoBaJa Ipolec 30MpaHHa Ta BUKO-
pucrtauHA Takux gokasis. Ile 6yme cayryBaTu BUpO-
OJIeHHIO €IWHOI TPAKTUKY OTPUMAHHA Ta BUKOPHU-
CTaHHA eJIEKTPOHHOI'0 JOKYMEHTY AK JJOKA3y IIiJ uac
IOKas3yBaHHA.

Ha mamry 1ymMKYy, eJIeKTPOHHI JOKYMEHTH B 3AJI€K-
HoOCTi Bifi (hopmMu, 3MiCTy, METH CTBOPEHHA MOMKYTh
O0yTH AK PeuoBMMH JOKa3aMH, TaK i JOKYMEHTaMU.
i posme:kyBaHHA HeoOXiZHO 3BepTaTw yBary Ha
Te, IO € JOKa30M iHdopmamia uyu (ismyHUE HOCIH
indopmarrii.

BigcyTHicTh €IMHOTO MigX0Ay IO IMOHATTA €JIeK-
TPOHHOTO AOKYMEHTY Ha IIPAKTUI[i TPUBOIUTH IO
HeHaJIesKHOI (hiKcalii, BUIyUYeHHA Ta OI[iHKU eJIeK-
TPOHHUX JOKYMEHTIB AK MoKasiB. Amke Oyab-aka
MOMWJIKA, fKa OyJa JOmyIneHa Iif 4ac OTpUMAaHHSI
€JIeKTPOHHOTO AOKYMEHTY SK [JOKasy MO:Ke OyTu
Ti/ICTaBOO JJI BUBHAHHA JAHOTO J0Ka3y HeJJOMYCTH-
MUM.

Onuak, He OyIOb-AKHH EJIEKTPOHHUIM JTOKYMEHT
MO:Ke OyTM MOKAsoM B KPUMiHAJILHOMY IIPOIIeci.
Ilo-mepirie, eJeKTPOHHUI JOKYMEHT IIOBUHEH Mic-
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TUTH B c00i iH(hopmarito (Bizomocti), AKi BcTaHOBIIO-
I0Th HAABHICT UM BifcyTHiCTH (haKTiB Ta 00CTaBUH,
0 MaloTh 3HAUEHHA AJSI KPUMiHAJIHLHOTO IIPOBA-
JIKeHHA Ta MiAJATaloTh foKasyBanHio. Ilo-1pyre, Bin
TMOBMHEH MicTuTH B c00i iHdopmariio, AKka 30epira-
€THCA HA MIOPTATUBHUX IPHUCTPOIX (Kaprax mam’aTi,
MOOiTBHUX Temed)OHAX TOIIO), CepBepax, CUCTEMAax
Pe3epBHOTO KOIiIOBaHHA, iHIMUX Micmax 30epe-
JKeHHS JaHWX B eJeKTPOHHIiHM dopmi (B ToMy umesi
B Mepe:xxi [HTepHeT), 1110 fa€ MOKJINBICTD JOCTYIY IO
rarkoi inopmarnii B Oyab-axkuit moment. Ilo -Tpere,
eJIeKTPOHHWH NOKYMEHT IOBWHEH OyTH OTPUMAHWM
3 TOTPUMAHHAM IIPOLIECYATbHUX MPABUJ 30MpaHHA
JIOKasiB.

Ha Ham morysazn, «eJeKTPOHHWH JOKYMEHT» IIe
ingopMmariisa B eaeKTpoHHiK (1udpoBii ) ¢popmi, AKa
MOKe OyTH BUKOPHCTAaHA IK J0Ka3 PaxTy uu odCcTa-
BUH, IT[0 BCTAHOBJIIOIOTHCA IIifi YaC KPUMiHAILHOTO
IIPOBasKeHHA.

Amnanisyioun momo:xeHHSA 3aKoHy YEpaimu «IIpo
eJIeKTPOHHI JOKYMEHTHU Ta eJeKTPOHHUU TOKYMEeH-
T000ir», Mu 0auMMo, IO 3aKOHOZABEIh BU3HAUAE
OpHUTiHAJIOM eJIEKTPOHHOTO JOKYMEHTA eJTeKTPOHHUIH
OPUMipHUE JOKYMeHTa 3 000B’sI3KOBUMU pEKBisu-
TaMH, Y TOMY YUCJi 3 eIeKTPOHHUM IIiITTCOM aBTOPa
a0o migmmcoM, IPUPiBHAHUM [0 BJIACHOPYYHOTO Mij-
mucy BigmoBigHo Ko 3axkony Yipainu «IIpo emexTpo-
HHi 10Bipui mocayrus [6].

BuxopucraHHA  3aKOHOJAaBUO  3aKpiIllJIeHOTO
V IIbOMY 3aKOHi MOHATTS €JeKTPOHHOTO JOKYMEHTA
HEMOJKJINBE Yy KPUMiHAJbHOMY Iporeci. EjgexTpo-
HHOMY JOOKYMEHTY MOKe OyTH IpuUTaMaHHA HasB-
HiCTh MEBHUX PEKBi3WUTiB, OMHAK BOHA He € 000B’A3-
KoBot. HaTtomicTh BiZICyTHICTH TaKMX PEKBiBUTIB He
MOJKe BIIMHYTH Ha JOKa30Be 3HAUEHHA TAKOI'0 eJieK-
TPOHHOT'O TOKYMEHTY AK NO0Ka3y Yy KPUMiHAJIHLHOMY
MIPOBaI’KEeHHi.

Bigmosigmo mo makasy Bix 06.12.2017 Ne 400 IIpo
OPUAHATTA HAIiOHAJIBHUX HOPMATHUBHUX ITOKYMEH-
TiB, TAPMOHi30BAHUX 3 €BPOIIEHCLKMMHU Ta Mi*KHAPOI-
HAMHM HOPMATMBHUMHU NOKYMEHTAMM, CKACyBaHHSA
HAIliOHAJbHNX HOPMATHUBHUX AOKYMEHTIB, 3MiH [0
HalliOHAJbHUX HOPMATWBHUX NOKYMEHTIB B YKpaiHi
01 ciuma 2019 poxy HaOpaB UMHHOCTI Jep:KaBHUM
craagapt JCTY ISO/IEC 27037: 2017 Indopmarmiiini
rexHoJIOTii. Merogu 3axmucry. Hacranosu mid ifmeH-
rudikaiii, 30upanus, 3000yTTa Ta 36eperKeHHa mud-
poBux goxkasis (ISO/IEC 27037: 2012, IDT). B msomy
CTAaHAAPTI BUKJAJeHi PEKOMEHJAIi] IO CTOCYIOThCA
OisabHOCTI 3 imeHTHdiKaIii, 30upanHa, 3000yTTA Ta
3bepekeHHa MuppoBux nokasiB [14]. Oguak sampo-
Ba)KeHHI JAHOTO CTaHZAPTy MOTpebye BigmoBimgmHO-
CTi HAITIOHAJILHUM 3aKOHAM.

EnexkTpoHHI TOKYMEHTU € OJHUM i3 BUJIB eJieK-
TPOHHUX [OKAa3iB, IO HEIOAABHO 3HAWIIIO CBOE
BaKpIiIIeHHA B TPbOX IIPOIlECYaJbHUX KOJEKCax:
[MusinbHOMY mporecyanbromy Kogekci (IIIIK) Yipa-
inm, Kogexci agminictparusuoro cygounnacTsa (KAC)

Yrpainu 'ocmogapchKoOMy IpoIecyaJIbHOMY KOIeKCi
(I'TIK) VYxpaimu. B KpuwminanapHOMy mIpoIecyasb-
HOMY KOJIeKCi BUBHAUEHHSA K €JIEKTPOHHUX J0Ka3iB,
TaK i eJIEKTPOHHUX JOKYMEHTIB BiICyTHE.

Crarra 100 IIIIK Vkpaimu, cr. 99 KAC Vkpa-
igm Ta cr. 96 I'llK Yxpainu Bu3HAuUEHO, IO €JEK-
TPOHHUMHU J0OKas3aMu € iHgopMallia B eJeKTPOHHiM
(mdpoBiit) dopwmi, 1110 MicTUTE JaHI PO 06CTABUHY,
110 MAIOTh 3HAUEHH JJIA CIIPaBH, 30KPeMa, eJIeKTPOo-
HHi TOKYMEHTH (B TOMY YHCJi T€KCTOBi JOKYMEHTH,
rpadiuni sobpaikenHnsa, mianu, (ororpadii, Bimeo-
Ta 3BYKO3AIUCH TOITO), BeO-caiiTu (CTOPiHKU), TEK-
CTOBi, MyJbTHMEIifiHi Ta T0OJIOCOBiI IIOBiZOMJIEHHS,
MeTajgaHi, 6asu TaHMX Ta iHII AaHi B eJeKTPOHHIN
dopwmi. Taxi gami MoKyTh 30epiraTucs, 30KpeMa, Ha
MOPTATUBHUX IIPUCTPOAX (Kaprax mam’aTi, Mo6iib-
HUX Texed)OHAX TOIMO), CEPBEpPax, CUCTEMAaX pe3epB-
HOTO KOIIIOBAaHHS, IHIINX MicHAX 30eperKeHHs
IaHUX B €JIEKTPOHHiN GopMi (B TOMY UMCIi B Meperki
IaTepner) [15, 16, 17].

TakuM UMHOM, 3aKOHOJABEIb BU3HAUAE eJeK-
TPOHHI JOKYMEHTH AK OAWH i3 BUIIB €JIeKTPOHHUX
JOKAa3iB.

HopmaTuBHe miArpyHTA BUKOPUCTAHHA €JI€KTPO-
HHOTO JTOKYMEHTY SK JOKa3y BM3HAUAETHCA CT. 99
KIIK Yxpainu, sxa TOBOPUTH, II[0 IPOIECYATHLHUM
IKepesIoM ZI0KasiB € opurinaa goxymenty. Opurina-
JIOM eJIEKTPOHHOTO JOKYMEHTA € H0oro Bifo0paKkeHH .

Orike, KpUMiHaJbHE TpoliecyajbHE 3aKOHOAAB-
CTBO E€JIEKTPOHHUHM MOKYMEHT BiIHOCHTH IO IOKY-
MEeHTiB i BusHauae Horo AK CIeIiaJbHO CTBOPEHUH
3 MeTolo 36epesxkeHHa iH(opmaimii MarepiambHWMI
00'€KT, AKMA MicTUTh 3a(iKCOBAHI 3a JTOIOMOTOI0
IHUCbMOBHUX 3HAKiB, 3BYKY, 300pasKeHHsA TOIIO Bimo-
MOCTi, fAKi MOKYTh OyTM BWKOPHCTAHI AK JOKa3
(axTy um oOCTaBWH, IO BCTAHOBJIIOIOTHCA IIif dac
KpuMinaiabHOTO mpoBamKkeHHda (4.1 c¢1.99 KIIK
Yxpainnm) [18].

Hanuil HOpMATMBHUU aKT BHU3HAUYA€ IOKYMEHT
K MaTepiaJbHUR 00’€KT i oepye MOHATTAM «OPHUTi-
HaJI», «Iy0IiKar», «Komid», i HA HAITY JYMKY AaHi
KaTeropii y ix TpagumitHOMYy 3HAauUeHHI He MOMKHA
3aCTOCOBYBATH 0 €MEeKTPOHHUX NOKYMEHTiB. Amxe
IIPY KOIIIOBaHHI He 3MiHIOETbCA IM(ppPoBa iH(OPMAa-
mig BigMiHHEM € TinbKM Hoci#i indopmamii. OTxe,
B CKOIIi0BAHOMY €JIEKTPOHHOMY JOKYMEHTI MOMXKYTh
OyTu BHeCeHi 3MiHM OB’ A3aHi 3 #10T0 KOIMil0OBaHHIM.
I mepeBipuTH 1€ MOMKHA IIIAXOM OOUMCIEHHS KOH-
TPOJBHOL CyMU (XeIlI KOfy).

KontponbHa cyma — Ie IeBHe 3HAUEHHS,AKe
00UMCIIOETECA Ha OCHOBI Habopy maHmx i3 3acTo-
CYBaHHAM OJHOTO i3 MaTeMaTWYHWUX (KPHUIITOTpAa-
(hiuHMX) ANITOPUTMiB, AKi BUKOPHCTOBYIOTHCH IJIs
TmepeBipKHu ImijicHOCcTi mammx mpum iX mepemaui abo
36epexenHi[19, c. 9].

Opmak, Ha HAITy AYMKY, MaTepiaJbHMUE HOCiH —
JIMIIIE cIIoci0 36epe:keHH iHdopMaIiii, AKuil Mae 3Ha-
YeHHA TiTbKU KOJU eJeKTPOHHUM TOKYMEHT BUCTY-
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A€ PEUOBWM JOKa30M. EJEeKTPOHHWH [JOKYMEHT
MOJKe icHyBaTH Ha pisHMX Hociax. Bei izeHTnuHi 3a
CBOIM BMiCTOM €K3eMILIAPU €eJeKTPOHHOTO IOKY-
MEHTA MOKYTb POSTJIAJATHCS AK OPUTIHAJIH, BOHU
BiZIpiBHAIOTHCS TiMIBKY JATOIO CTBOPEHHH.

3 HOBOIO XBHUJIEIO KibepaTak y BOEHHUI Iepiof Ta
HEOOXiTHiCTIO MBUAKOTO Ta e)eKTUBHOTO POBCIiy-
BaHHS 3JI0YMHIB, OB’ I3aHUX 3 BiliCEK0OBOIO arpecieio
pocificekoi degmepamnii mpotu Yipainm, 15.03.2022
Bepxosuoio Pajoo Ykpainu 0ysno IpUHAHATO 3aKOH
Ne 2137-IX, cnpamMoBaHWI Ha MiJBUINEHHS edex-
THUBHOCTi JOCYJIOBOTO PO3CHiTyBAHHSA «3a rapAuYUMU
caizaMu» Ta mpoTUAii KibepaTakaM Ta BHeCEHi 3MiHM
B pax crateit KIIK Ykpainu [23].

Tax, B ¢1.99 KIIK VYxpainm BHecemi smimn,
y nyHKTi 1 yactuHM apyroi caoBa «(y TOMy umcJi
eJIeKTPOHHi)» 3aMiHeHO cjoBaMu «(y TOMY YHCIL
KOMII IOTepHi faHi)».

TakuMm umHOM, BaKOHOJABEIb BBOJUTL HOBE
TOHATTSA «KOMII'IOTEPHi JaHi » Ta BiTHOCUTH iX M0
TAKOT0 MPOIIECYANBHOTO I Kepesa MOKas3iB dK JTOKY-
menTH. Ockinbku, B ¢T.3 KIIK Ykpainu BusHaueHHA
TEePMiHy «KOMII'IOTEPHI JaHi» BificyTHE, TO 3a 3araJb-
HUM IIpaBmjIoOM, mepegbauenum 4.3 cr.3 KIIK Vipa-
iHM HeoOXimHO 3BEpHYTHCS [0 iHIMUX 3aKOHIB YKpa-
iHM g po3’ AcHeHHS Horo 3MicTy.

Mo:xemMo 3HAWTKM BU3HAUEHHSI B 3aKOHI YKpaimi
“ IIpo eneKTPOHHI KOMYHIKAIlil ”’ TOHATTA «JaHi» —
ingopmartia y opmi, mpuaaTHiA AJad aBTOMaTH30Ba-
HOI 00po0Ku ii 3acobaMu 00UMCIIOBAIBHOI TeXHIKH,
TeXHIYHUMU Ta IPOrpaMHMMU 3acobamu [ 24].

3BepHEeMOCsA Takoxk A0 3micty Komsenrii mpo
Kibepsmounnmicth Pagm €Bpomu, B cr. 1 aKoi
€ BU3HAUEHHS fAKe 3aCTOCOBYETBCA AJIA IiJied Iiel
KomBentii «koMm’'ioTepHa crcTeMa» O3HAUaE OyIb-
AKUY mpUCTPift abo TPymy B3a€MHO MOETHAHUX ab0
[I0B'A3aHUX IPUCTPOIB, OAMH UM OiIbII 3 AKUX,
BiZITIOBiTHO M0 IEBHOI IIporpamMu, BUKOHYE aBTOMA-
TUYHY 00POOKY JaHWX; «KOMII IOTepHi faHi» 03HAUAE
Oyab-aKe TmpeAcTaBieHHS (axti, imdopmarii ado
KOHIIEIIIi# v (hopMi, AKa € IPUAATHOIO IJII 00poOKM
y KOMII I0TEpHIi#l cHCTeMi, BKJIIUAIYM IIPOrpamy,
AKa € TPUAATHOIO JJIA TOTO, I00 CIIPUUYNHUTY BUKO-
HAHHS TIeBHOI (DYHKIIl KOMII'IOTEPHOI0 CHCTEMOIO
(xomBentmisa) [25].

Ilo koM toTepiB (computer) TIyMauHUH CIOBHUK
3 iH(hopMATHKM BiJHOCUTH HACTYIHE: yCIIaZKOBaHA
CHCTEMA, CYIEePKOMII'I0Tep, KJAacTep, MeHH(peiM,
cepBep, podoua CTaHI[iA, IePCOHAIBHII KOMII I0Tep,
TMEePCOHANBHUNE CYIEePKOMII'IOTep, KOMII I0Tep-Mo-
HOOJIOK, MYJbTHMEIiMHUNA KOMII I0TEP, JEecKTOI,
JIETITOI, TIOPTATUBHUM KOMII' I0OTE€p, HOYTOYK, MiHi-
HOYTOYK, CyOHOYTOYK, HeTOYK, YJIbTPaMOOiTbHUIM
MEePCOHANTBHUN KOMII'IOTEP, CMapTOYK, MOOiIbHMI
iHTepHET-IPUCTPill, MAIMTOII, KOMII I0Tep V BUTIALL
3aMMCHUKA, KuinenbkoBuii [IK, xeHaxemn, Hagoa0H-
HU# KOMII 10Tep, IepCOHATLHMM U POBUI CEKpeTap,
OiAIPUEMHUNBKNY TU(POBUI CEeKpeTap, IJIAHIIET-

HUHM KOMII'I0Tep, MOOiMbHWI TpHCTPill, KOMYyHiKa-
TOp, CMapTdoH, MOOITLHNY Teae(dOH, CTIIPHUKOBMH
resedoH, Kamepodon) [26, c. 380].

B TaymauHoMy CIOBHHUKY OCHOBHMX IIOHATH
i TepMmiHiB mporpaMyBaHHA € HACTyIlHe BU3HA-
uenns: mani (data)-1.sHauenus,sammcaHi B omepa-
TUBHIi# mam’ATi abo iHIIOMY IPUCTPOI KOMII'I0TEpa;
2.imdopmariisa, IifroTOBIEHA [OJaA Iepegaui,3oepi-
TaHHA ¥ 00poOKM B O0UMCIIOBAJIBHIN MalInHi,To0TO
mpeacTaBieHa B CHUMBOJBHIN (mmdpoBiit) dopmi
[27, c. 10].

fx BbauaeTbea 3 KoHCTPYKIii cr. 99 KIIK Yrpa-
igu A4 Toro Io0 Komisd imdopmarrii, B ToMy umcJi
KOMII'IOTEepPHUX JaHWX (B HOBi#l pemakifii 3axomy)
MOTJIM OYTM BUKOPHCTAHI AK MOKAa3H, MOBHUHHI OyTH
JorpuMaHi Tpu ymoBu. Ilo- mepime, Taki mokasu
TMOBMHHI OyTH BUTOTOBJIEHI MPOKYPOPOM, CJIigUMM.
Ilocrae muTaHHA IMOZO AisHaBaua. YoMy B3aKOHO-
IaBellb He sragye mpo gisuasaua? Ilo-gpyre, Taki
JOKas3y IOBWHHI OyTH BHTOTOBJEHI 000B’A3K0BO i3
3aJIyUeHHAM clerniauicra. I mo-Tpere, BUsSHaHi Cy[0M
K OpUTiHAJ JO0Ka3y. B cBoio uepry AyOaikKaT JOKY-
MeHTa MOBMHEH OyTH BUTOTOBJIEHUH B TAKWI IIIe CIIO-
¢i0 Ak i opurinai.

IMamum  3aKoHOmpoeKTOM OyJa  JOIOBHEHA
raaBa 20 Caigui (posmyxosi)mii cr. 245-1 KIIK
YKpainu, dKa BBOOUTH TaKe IOHATTSA AK SHATTI
MOKa3aHb TEXHIUHUX MPUIAJIB Ta TEXHIUHUX 3aCO0-
0iB, mo MaioTh GyHKIII (oTo-, KiHO3HOMKHM, Bifge-
osammcy, uum 3acobiB (oTo-, KiHO3HOMKM, Bifeo-
3amucy. 3 HOPMATHBHOI KOHCTPYKI[iI mamoi cTarTi
BOauaeThCsA, IO I CIiAYUA [id MOIATaE B OJepPKaHHL
CIiguuM, IPOKYPOPOM Bif 0cobm, SKa € BIACHUKOM
a00 BOJIOZIIBIIEM BifATOBiAHNX MpuIaAiB abo 3acobin
KOImi#l (hoTo- a00 KiHO3HOMKH, Bifjeosanucy. SHATTSA
JaHUX MIOKAa3aHb 3a HeoOXimHOCTI 3AifiCHIOIOTHCA 34
y4acTIo cIrerfiajicra.

IlepeBipKa DOCTOBIPHOCTI €JIEKTPOHHUX IOKa3iB,
TOMY YHCJi i eJIeKTPOHHUX JOKYMEHTIB, CKJIAJHWM
i mpobaeMHENM TUTAHHAM. AJXKe JOCTOBIpHICTH JOKa-
3iB (paKTUUHO 3AJIEKUTD BiJl JOTPUMAHHSA IIPOIETYPHU
ix sbmpanHA Ta pixcarii.

3a JIoTiK0I0 3aK0HO/ABIIA MaTepiaan GOTO3HOMKH,
3BYKO0B3aIINCY, Bile03alNCy BiTHOCATHCA IO JOKYMEH-
riB. CTOpoHA KPUMiHAJIBLHOTO IPOBAAKEHHSA, IIOTED-
TmiJuii, TpeACTaBHUK OPUAMUHOI 0co0M, IIOZ0 AKOI
3MiHICHIOETECA IPOBAMKEHHS 3000B»sd3aHI HagaTH
cyny opuriHam gokymeHTa. OpuTiHAJOM eJIeKTpo-
HHOTO JOKYMeHTa € itoro Bigobpaxkenus (ct. 99 KIIK
Yxpainn ).

B cr. 245-1 KIIK VYkpaimu moBa iife mpo ofep-
JKaHHS B AKOCTI JOKAa3iB KOmi#l poT0-a00 KiHO3HOMKH,
Bimeozanmcy. A Komig imdopmamii BimmosigHO X0
mopMm u.4 ct. 99 KIIK Ykpainu BM3HaE€ThCA CYIOM
OpUTiHAJIOM JOKYMEHTa TiIbKM 32 YMOBU BHUTOTOB-
JIeHHA 11 cJiuMM, TMPOKYpOpOM, a He BJIACHUKOM
a00 BOJIOAIIBIIEM BiATOBigHUX mpmIagiB abo 3acobiB
(ax me mepenbaueno u.l cr. 245-1 KIIK Vipaian),
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i TiNBKM 3a YMOBH 3aJMyUeHHA cremniajicTa (cT. 245-1
KIIK Ykpaiuu mepexbauae 3aJdyueHHS cIeliagicra
TLIBKY 38 HeOO0XigHOCTI).

Ha mamy gymMKy B IpaBO3aCTOCOBHIN IIPaKTHITL
BUHUKATUMYTDH IPO0JIEMH II[00 OMiHKY HAJEKHOCTL
Ta JOIIYCTHMOCTI K JOKa3iB CKOIiioBaHMX (DaiiIiB.

Ile nae mifcTaBy CTBEPAKYBATH, 1[0 HOPMATUBHE
BPETyJIOBAHHSA «€JIEeKTPOHHUX J[AOKas3iB», B TOMY
YHMCJi 1 «eJIEKTPOHHUX NOKYMEHTIB» € HEJOTiuHUM,
HEIIOCJIi JOBHUM Ta BiIpisHAEThCA (hparMeHTapHICTIO.

Bucnosku. Takum uwmHOM, HaA IigcTaBi aHa-
JIidy KPHUMiHAJBHOTO IPOIECYaJbHOI'O0 3aKOHOIAB-
cTBa YKpaiHM Ta HAYKOBUX IIiJXOMiB 0 PO3YMiHHA
MOHATTA Ta CYTHOCTI €JIEKTPOHHUX [JOKYMEHTIB
Yy KPUMiHAJbHO-IPOILeCYaTbHIA HayIi MOKHA 3pO-
ONTH BUCHOBOK, II[0 HE iCHYE €IMHOTO BU3HAUEHHA
TOHATTA «eJEKTPOHHOTO MJOKYMEHTa» Y KpUMi-
HaJbHINA IIpOIECyaNbHiM HAyIli, a TaKOX BiICyTHE
Take MOHATTA V KpuMiHAIbHOMY IIpoliecyaJbHOMY
KomeKkci YKpainu. BigcyTHicTs eauHOr0 maxony mo
TOHATTA €JeKTPOHHOTO AOKYMEHTYy Ha MIPaKTHIL
IPUBOAUTL OO0 HEHAJNEXKHOI (ikcamii, BMIyUYeHHA
Ta ONIHKW €JeKTPOHHUX JOKYMEHTIB AK JOKasiB.
Amnanis cymoBoi IpaKTUKHM IMOAO BUKOPHUCTAHHA SK
JIOKa3y eJeKTPOHHNX JOKYMEHTiB, BUSHAUCHHS KPH-
TepiiB HAJEKHOCTI Ta AOIMYCTUMOCTI € IOJAJIBIITAM
HAYKOBUM IIOIIYKOM, i B IIOAAJIBIIIOMY HAJACTh MOXK-
JUBiCTh OOT'PYHTYBATH HOILJIBbHICTL BHECEHHS 3MiH
B KpuminanpHnii mporecyantbHN KOZeKC YKpainu
IIIJIAXOM BU3HAUEHHA OKPEMO] I'JIaBY, AKa 0 BpaxoBy-
BaJjia cuenu(piky eJeKTPOHHUX I0KAa3iB, B TOMY UMCJIi
i eJIeKTPOHHUX OKYMEHTiB.
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Anorania

Ocmanuyx JI. T'., Cmans 1. A. [lo nuTaHHg NpaBoBoi
NMPUPOIH €JIEKTPOHHOTO JOKYMEHTA Ta WOro MiCIfd B CHC-
TeMi JOKa3iB KpUMiHAJIBHOTO Ipouecy. — CraTT4.

Y craTTi nOCTifIKEHO CTaH HAYKOBOI PO3POBJIEHOCTI
Ta HOPMATHWBHOTO BPETYJNIOBAHHA BUKOPUCTAHHA €JIEK-
TPOHHMUX JOKYMEHTiB fK [OKasiB y KpPUMiHAJIbHOMY
mpoBajsKeHHi. BucBiTseH] mifxoau HayKOBIiB 10 BU3HA-
YEeHHSA TOHATTA «eJeKTPOHHMI JOKYMEHT». AKIeH-
TOBAHO yBary Ha IPUHIUIOBMAX BiAMIHHOCTAX Tpagu-
MiAHUX «IAlMepOBUX» NOKYMEHTIB Bifi €JIEKTPOHHUX Ta
OiATPUMAHO IO3UI[iI0 IIOZ0 HEeoOXiZHOCTI BH3HAUEHHS
MicI[g eJIeKTPOHHUX NOKYMEHTIB B CHCTeMi IOKasiB y
KPUMiHAJIBbHOMY HpOIleci Ta BUBHAUEHHSA OCODOJIMBOCTEN
BUMOT X JOMYCTMMOCTi IIJIAXOM BHECEHHS B IIPOIIECY-
aJbHe 3aK0HOJABCTBO HOPMH, sKa O perymiioBaJa mpolec
36MpaHHa Ta BUKOPHUCTaHHA TaKWX A0KasiB. [loBemeHo,
[0 mpobseMa yHijiramii Ta 3acTocyBaHHS €IUHUX IIif-
XOJiB [0 TJIYMaueHHSA MOHATH HAA3BUYANHO BAaKJINUBA
Ta aKTyajbHa. POpMyBaHHA €IWHOTO MiIXOMY OO0 PO3Y-
MiHHS Ta B MOZAJBIIOMY 3aKOHOJABUOIO 3aKpillIeHHS
MOHATH eJIEKTPOHHOI'0 JOKYMEHTY, iH(opMarii, 1o BiH
MicTHTB, € 6a30BUM [Oad 3abesmedyeHHsA iH(popMamiiiHoi
0e3meKy Ta YHEMOKJIMBIECHHA MaHITyMI0BAaHHAM IOHSTD
Ta KaTeropii npu 3AiiCHeHHI KPUMiHAJIBHOTO IEePeCTiy-
BanHA. KoHcTaToBaHo, 110 BiCYyTHICTh €IMHOTO TiAX0OAY
JI0 TIOHATTS eJeKTPOHHOTO JOKYMEHTY Ha IPAKTHUIli ITPH-
BOAUTD N0 HeHAJNe:KHOI (pikcamii, BUIyUYeHHSA Ta OUiHKHU
eJIeKTPOHHUX NOKYMEHTiB AK JOKasiB. 3ampomoHOBAHO
aBTOPCbKE BUMBHAUEHHS «EJIEKTPOHHOTO JOKYMEHTa»
K I0Kasy — Iie iHdopMallid B eJeKTpOoHHi# (mudposii
) hopmi, gKa MoxKe OYTH BUKOPUCTAaHA AK MOKa3 GakTy
4y 00CTABUH, II[0 BCTAHOBJIIOTHCA il Yac KPUMiHAJIb-
HOTO IIPOBAJ:KeHHA. BHOKpEeMJIEHO BJIACTHUBOCTI, SKi
XapaKTepusyoTh JOKa30By iH(opMallito, mpeacTaBIeHy
B JIEKTPOHHOMY BUTJIAI. AKIIEHTYETHCA YBara Ha TOMY,
1[0 HOpMAaTUBHE BPETyII0OBAaHHA eJIEeKTPOHHUX JOKAa3iB, B
TOMY YHCJIi i eIEKTPOHHUX JOKYMEHTIB € HEMOCIiTOBHIM
Ta BigpismgeTbca (QparmentapicTio. IlpoanamizoBami
aminu, mo BHeceHi 15.03.2022 zaxonom Ne 2137-1X y
KpuMiHaJIbHE IPoIlecyaibHe 3aKOHOIABCTBO, 30KpeMa, B
crarTio 99 KIIK Ta akieHTOBaHO yBary Ha BILIUB BHeECe-
HUX 3MiH Ha CyJOBY IPAKTUKY.

Kawouosi cnosa: eleKTPOHHI IOKas3W, eNEKTPOHHUI
JOKYMEHT, KOMII'I0TepHi JaHi, JoKa3oBa iHpopmaIlris.

Summary

Ostapchuk L. H., Smal 1. A. On the issue of legal
nature of an electronic document and its place in the
system of the criminal processevidence. — Article.

The state of scientific development and normative
regulation of the use of electronic documents as evidence
in criminal proceedings are examined in the article.
Scholars’approaches to the way of defining the concept
of "electronic document” are highlighted. Attention
is focused on the fundamental differences between
traditional "paper” documents and electronic ones. The
point of view regarding the need to determine the place
of electronic documents in the evidence system in the
criminal process and to determine the specifics of the
requirements for their admissibility by introducing a
norm into the procedural legislation that would regulate
the process of collecting and using such evidence is
supported. It is proven that the problem of unification and
application of uniform approaches to the interpretation
of concepts is extremely important and relevant.

It is determined that the formation of a unified
approach to understanding and subsequent legislative
consolidation of the concepts of an electronic document,
the information it contains, is basic for ensuring
information security and preventing the manipulation
of concepts and categories during criminal prosecution.
It is ascertained that the lack of a unified approach to
the concept of an electronic document in practice leads
to improper recording, extraction and assessment of
electronic documents as evidence.The author's definition
of "electronic document” as evidence isproposed. It is
information in electronic (digital) form that can be used
as evidence of a fact or circumstance clarified during
criminal proceedings. The properties that characterize
evidentiary information presented in electronic form
are singled out. Attention is focused on the fact that the
normative regulation of electronic evidence, including
electronic documents, is inconsistent and characterized
by fragmentation.

On the basis of the analysis of court practicematerials,
regarding the use of electronic documents as evidence,
the determination of the criteria for their propriety and
admissibility, it is concluded that this issue may be the
subject of further scientific research and will provide
an opportunity to substantiate the expediency of the
changes made to the Criminal Procedure Code of Ukraine
by singling out a separate chapter that would take into
account the specifics of electronic evidence, including
electronic documents.

Key words: electronic evidence, electronic document,
computer data, evidentiary information.
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TIEBICTD ITPOIIECY AJTBHUX TAPAHTIN CTOPIH KPUMIHAJIBHOTO ITPOBAIZKEHH I
ITICJIA CIIIUBY CTPORY JOCYJ0BOI'0O PO3CJIIAYBAHHA TA ®OPMH MOI'0 SARTHYEHHSA

Bemyn

IluranHA BUBYEHHS CTPOKIB J[JOCYJOBOTO pO3-
CTiZIyBaHHSA Ta IPOLECYaJbHUX TapaHTill CTOpiH
KPUMiHAJIBHOTO TPOLIECY V CBOIX HAYKOBUX IIpa-
nax miginmanu: €. I'. Kosamenko, T. O. Jlocky-
toB, B. T., I'1toBiok, C. O. Manspenko, I'. . I.B
3aika, Cucoenko, O. O., Mamskis, 1. I. T'. I. ®omin
Murpodanos,O. P. Muxaitnenko, I'. B. Ocradiiiuyk,
A. A. TTasnosceka, B. B. PoxxuoBa, Ta iHmmi BueHi.
Opuak, cucreMaTnyHi sMinu 1o KpuminaabHoro mpo-
necyanbHoro Kogexcy YKpainu y yacTuri Takoi mpo-
IecyasbHOI rapaHTii, AK CTPOKU JOCYIOBOTO PO3CIIi-
IyBaHHSA Ta OB’ I3aHi 3 HEIO MPOIeCYAJNbHI pillleHHs,
30KpeMa, y BUTJIAMI 3aKPUTTA KPUMiHAJIHHOTO IIPO-
BaJKeHHS, POOMTH BKasaHe MUTAHHA JOBOJI aKTy-
QJILHUM Ta He PO3KPUTHUM y IOBHil Mipi.

Mema i 3a60annsa docnidxenns

MeTo10 CTATTI € ZOCTiIKEHHS CTPOKIB JOCYJ0BOTO
poO3CIifyBaHHS, BUABJEHHSA HENOJIKiB IX KpuMi-
HAJILHOTO IIPOIECYaJbHOTO PETYJIIOBAHHS Y KOHTEK-
CTi MpaKTUYHOI CKJIA0BOI i yac peasisarii cTopo-
HAMM KPHMiHAJBHOTO IPOBAJKEHHS CBOIX IIpaB Ta
000B’3KiB Ta HaJaHHA IPOMO3UILiil II[0K0 HOT0 BIO-
CKOHAaJIEHHA HOPMAaTHUBHOI 6231 X peryJsioBaHHA.

Buknad ochoénozo mamepiany

KpuminanpauM  mpomecyajJbHUM — KOZEKCOM
(mami — KIIK) Vkpainm mnepexbaueHO KOHKDETHI
CTPOKH JOCYZOBOTO PO3CHiyBaHH, B MeKaX AKUX,
MOKYTh THMYAcoBO 0yTu oOMesKeHi mpaBa i cBoboau
JoauHu, BusHaueHi Korcruryiieo YKpainu BusHa-
yeni y crarrax II Posgini Koucruryuii Yrpainu [1]
ta KoHBeHIIi€I0 PO 3aXuMCT mpaB i ¢cBOOO. JMIOAUHM
3 MpoToKoJamMu 10 Hei [2].

Cepen BusHauenux KIIK Vxkpainm B3aBmaHb
(crarTa 3) Ta 3acaj KPUMiHAJIBHOTO MTPOBAKEHHS
(crarTi 7-29) [3], mporecyanbHi CTPOKHM, 30KpeMa,
CTPOKM IOCYAOBOTO PO3CJIiNyBaHHA, € OJHUMH i3
HafOiIbII gieBUX iHCTPYMeHTIB peauisamii mpo-
IecyaJbHUX TapaHTiii mpaB ocobu y KpUMiHAJb-
HOMY IPOBAJKeHHi, OCKIJIbKY JKIlle BOHA MAIOTh
yiTKi, MaTeMaTHYHO BHpaKeHi wacoBi Mexi Ta
apuMeTHYHO BU3HAUEHI MpaBuia ixX o0umnciIeHHd,
Ha BigmiHy Bix Ginmbmrocti iHmMKMX TpoIecyantbHUX
rapanTiii, AKi 3as3Buuayl MawTh JeKJapaTUBHUM
xapakrep abo & (Qikcaiig GakTy MOPYLUIEHHA UM
He TIOPYIIeHHSA AKUX, 3aJeKUTh BUKJIIOYHO Bif

©E. 0. Ckybak, 2022

cy0’€KTHBHOI OI[iHKW TOTO, XTO TaKe IOPYUIeHH
OIIiHIOE.

3arajoM, MOHATTS «KPUMiHAJILHI IpOIeCyaabHi
rapaHTii» y HaI[iOHAJbHIN IOPUAVYHIN HAYIi BU3HA-
yeHe, K CYKYIHICTb BCTAHOBJIEHWX 3aKOHOM IIpa-
BOBUX HOPM, III0 3a0€3MeUy0Th BUKOHAHHSA 3aBJaHb
KPHUMiHAJIHHOTO NMPOBAJKEHHS Ta HAZAIOTh MOMKJIM-
BicTh €y0’eKTaM KPUMiHAJILHOTO IIPOIECY BUKOHY-
BaTy 000B I3KM Ta pealisoBysaTu mpasa [4, c. 21].

Crarreto 113 KIIK Vrpainu BusHaueHo, II0 MIPO-
IecyaabHi CTPOKM — Ile BCTAHOBJIEHI 3aKOHOM a00
BifITTOBiIHO 0 HHOTO IPOKYPOPOM, CHITUUM CYAIEI0
a00 cy10M IIPOMiKKY Yacy, y MeKax AKUX YUaCHUKU
KPHUMiHAJIBHOTO NPOBAJ:KeHHSA 3000B’sA3aHi (MaioTh
IIpaBo) IpuiiMaTy IpolecyajbHi pillleHHA UM BUU-
HATH IpolecyaabHi aii. Byab-aKa mporecyantbHa gid
a00 CyKyIHIiCTb Aifl miJ Yac KPUMiHAJIBHOTO IPOBA-
I:KeHHS MaioTh OyTM BUKOHAHI 0e3 HeBUIIPaBAaHOI
3aTPUMKH i B O6yIb-AKOMY pasi He ImisHille rpaHuy-
HOTO CTPOKY, BU3HAUEHOTO BiANOBiIHWUM IOJIOKEH-
Ham 1poro Kogexcy [2].

Taxwum UMHOM, 32 CBOE TPABOBOIO IPUPOJIOI0, IIPO-
IecyajbHi CTPOKM Y KPUMiHAJIBLHOMY IIPOBaI:KeHHL
€ OJHUM i3 TOJIOBHMX iHCTPYMEHTIiB 3abe3leueHHSA
MpOIeCYANbHUX TapaHTINl CTOPiH KPUMiHAJBLHOTO
TIPOBA/;KEHHS, CTBOPEHUX 3 METOW IJIA (YHKILiO-
HYBaHHS MeXaHi3My 3a0esleueHHsA NIBUIKOTO, TIOB-
HOT'0 Ta HeyIepeIKeHO0T0 PO3CIiIyBaHHS Ta CYL0BOTO
PO3IJIALY, BiATIOBiZHO MO 3aBJaHb KPUMiHAJBLHOTO
mpoBaKkeHHA BusHaueHux y cr. 2 KIIK Vkpainu,
a TaKo:K peanisamii 3acagu JOTPUMAHHS pPO3YyM-
HOCTi CTPOKIB CJIiZicTBA, OCKIIBKY [Iisl Ta TPUBATICTH
BCiX IHIMMX 3aXOfAiB IpOIECYAJbHOTO IIPUMYCY,
OB’ A3aHUX 3 00Me:KeHHAM TpaB i cBOOOJ JIIOAUHU
(3amobixkui 3axonu, apemnT MaiiHa, HeTJacHi cJigui
(posurykoBuX) [ii), Ma€e BKJIAJATHCA y MeXKi CTPOKY
IOCYIOBOTO PO3CIiyBaHHA.

AHaJOTiUHMM YWHOM, 3 METOI0 HeJONYIIeHHS
3JIOBJKMBAHHA CTOPOHOI0 3aXMCTy CBOIMU IIPOILECY-
AJbHUMU [paBaMu Ta 000B A3KaMu, 30KpeMa, IIpa-
BOM Ha O3HAMOMJIEHHS 3 MaTepiaJaMu JOCYJOBOTO
po3crifiyBaHHA Ha cTafil iX BIAKPUTTA NIPOKYpPO-
pom, KIIK Ykpainu nepenbaueHo BCTAHOBJIEHHS I
Hel 4iTKUX IpoIlecyaThbHUX CTPOKIB AJA peasisarii
uporo nmpasa. Tak, y 4. 10 cr. 290 KIIK Ykpainu
3a3HAYEHO, IT[0 Pasi 3BOJIIKAHHSA IPU 03HAWOMJIEHHL
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3 MaTepiajamMu, A0 AKUX HAZAHO HOCTYI, CJIigumil
CYIAS 3a KJOMOTAHHAM CTOPOHM KPUMiHAJBHOTO
IPOBAIKeHHA 3 YpaxXyBaHHAM 00CATY, CKJIAAHOCTL
MarepianiB Ta YMOB JOCTYIY 0 HUX 3000B’s3aHUM
BCTAHOBUTH CTPOK MJId O3HANOMJIEHHS 3 Marepia-
JlaM¥, IICJA CILIMBY SKOTO CTOPOHA KPUMiHAJb-
HOTO IPOBAJKEeHHA a00 MOTepHianii, IpeACTaBHUK
IOPUANYHOI 0co0M, IMOZO AKOI 3MIHCHIOETHCA IIPO-
Ba)KeHHA, BBAKAIOTHCA TAKMMU, IO PeastidyBain
CBOE TIPABO HA TOCTYII 10 MaTepiais [3].

Hocmimxyioun mpobseMu  JOCYZOBOTO  CJif-
ctBa, Hampuikinmi XIX CTOJITTA IpaBO3HABEIbh Ta
B.II. [laneBchKWii, 3BEpPHYBIIIA yBary Ha #oro Hejo-
JiKM, BUOKPEMHUB IX HETaTWBHUU BILJIUB Ha 3IilicC-
HeHHA mpaBocyanda. Ha mymMKy ydeHOro, He3ao0Bijb-
HUI CTaH TOTOYACHOTO IIOIEePEIHBLOTO (ZOCYZOBOTO)
CJificTBA MOSCHIOETHCSA, 3 OMHOTO OOKY — iHKBi3MITili-
HUM XapaKTepoM IOIepefHLOTO CHiCTBa, 38 AKUM
CYAAS — CHimumii gie mif THCKOM MPE3yMIIIii 00BUHY-
BaueHHS, a 3 APYroro OOKYy — 30BHIIIHIMU YMOBAMH,
ITI0 OTOYYBAJIH IifANbHICTD TOIEPETHBOTO CIifcTBa [5].

Ha gymxy M.C. AmnerceeBa, B.I'. JlaeBa Ta
JI.II. KoxopeBa, KOHIIENIIisA eIUHOI CHCTEMHU TapaH-
Tifi mpaBocyAnA TI'PYHTyBajacad Ha IIOMUJIKOBOMY
po3yMminHi egHOCTI iHTEpeciB 0cobu Ta iHTEpeCiB mpa-
BOCYAI M MaJia CyTO IMOJiTHYHE 3aMOBJIEHHA KOMY-
HICTMYHOTO TOTAJNITAPHOTO PeRHUMYy. 1i mpubivEmKH
HEOOT'PYHTOBAHO BBaiKaiM, IO BCE, IO CAYIKUTH
3a0e3MeYeHHI0 BUPIIIeHHS 3aBaHb IMIPOIIECY, CAYTYE
TaKOoK 1 3abesmeyernIo mpas ocodu [6].

Buxogsauy 3 mux TBepI KeHb HAYKOBIIiB, MOMKHA
TiATH IIJTKOM JIOTiYHOTO BHCHOBKY, IO Ha BiaAMiHY
Bif paggHCcbKOro KpuMmiHAJILHOTO IIPOIECYaTbHY
Kogexcy Yipaiau 1960 poky, me CTpOKH JOCYAOBOTO
posciIimyBaHHA BimirpaBaju PoJib OPTaHi3aIliiHOI'O
iHCTpYMeHTY mJs 3a0e3ledyeHHsA CJiJCTBOM MaKCH-
MAaJIbHOI IIBUAKOCTi OCYZOBOI'0 PO3CIiAyBaHHS Ta
JOisgau CyTO B iHTepecax CTOPOHM OOBMHYBAaueHH,
cyuacauin Kpuminansauii mponecyanbhuii Kogmexc
Yxpaiuu MOKINKaHMI IepIIl 3a Bce 00MeKUTH YacoBi
MeXKM TUMYACOBOTO BTPYUaHHSA a60 MOPYIIeHH IIpaB
i cBOOOK IFOMMHMY IIiJ Uac JOCYLOBOTO PO3CIiJyBAHHA.

IIincymoByoum BUKJIaZeHe, IIJIKOM CJIVIIHO
ctBepaKyioTs €.1'. KoBamenko, akuii 3a3HaYUB, II10
XapaKTepHi 03HAKY MPOIleCyalbHUX (GOPM BOJHOUAC
€ i cmenudivHMMYU MponecyarbHUMY rapanTiamu [ 7],
a rako:x Muxeenxo, B.T. Hop ra B.II. Illu6iko, axi
BOAUAIOTH IPU3HAUEHHSI TapaHTiil TaKoK y 3a0esIie-
YeHHi JOCATHEHHS 3aBJaHb KPUMIiHAJLHOTO CYHO-
ypHCTBA [8].

Brim, posrismaroum NUTAHHS IIPOIECYaJTbHUX
CTPOKIB y KpUMiHaJbHOMY IIPOBaJ’K€HHI Kpish
pU3MYy TIIPOIeCyaJbHMUX TapaHTili, MOKHA IOMi-
TUTH, II[0 Hapasi y KPuUMiHAJIBLHOMY IIPOIECi icHye
IeBHA KOHTPABEPCia MiK rapaHTiAMY IpaB i cBOOOS
MiJ03PIOBAHOTO Ta IIPOLECYAJTHbHUMHU TapaHTiAMU
TOCATHEHHS 3aBJaHb KPUMiHAJIHHOTO IIPOBAIKEHHA,
He3BaKalouy Ha IX eIHICTDb Ta 3B’ A30K.

3riguo i3 momo:xenuamu crateir 219 Ta 294 KIIK
YKpaiHu, CTPOK IOCYZOBOTO PO3CIiTyBaHHA KPUMi-
HaJIbHUX IIPABOMOPYINEHD MOALIAECTLCA Ha ABA OKpe-
MUX iHCTUTYTH:

1) cTpPoK ZOCYZOBOTO PO3CAiAyBAHHS [0 MOBiIOM-
JIGHHS 0cO0U IIPO MiZi03Py, SKUI CTAHOBUTHL ABAHAJ-
IATH MiCAIIB — I[OJ0 HETAKKOTO 3JIOUMHY Ta BiciM-
HaAUATh MiCAIIB — IMOAO TAKKOTO ab0 0cobJImBO
TSKKOTO 3JI0UMHY, 3 MOMKJIMBICTIO 10T0 HEOJHOPA30-
BOT'0 IPOJOBIKEHHA CJIiTUNM CYAIEI0;

2) CTPOK IOCYZOBOTO PO3CTiAyBaHHSA IMiCJS IOBi-
JTOMJIEHHS 0c0o0M IIPO Mifo3py, AKMHA CTAHOBUTHL ABA
MicsIi 3 IHS MOBigoMIeHHA 0c0bi po migo3py y BUn-
HeHHi 3JI0YMHY, 3 MOKJINBICTIO 1OT0 ITPOAOBIKEHHS:

— JI0 TPHOX MicAIliB — KEpiBHUKOM OKPY:KHOI
TMPOKYpPATypH, KepPiBHUKOM 00JIaCHOI IPOKYpaTypu
a00 HOTO HEepIINM 3aCTYIHUKOM UM 3aCTYIHUKOM,
3aCTYyIMHUKOM ['eHepaJbHOTO IPOKYpPOpa, AKIIO 0T
HEMOKJINBO 3aKiHUMTH BHACJIIZOK CKJIATHOCTI IIPO-
BaI’KeHHS;

— IO IIeCTU MIiCAIIB — CJiYUM CYZAer0 3a KJIOIO-
TAHHAM CJIi Y00, IOTOJKeHNM 3 KepiBHUKOM 00.JIac-
HOI MPOKYypaTypu abo Horo IepIIuM 3aCTYIHUKOM UK
3aCTYIHUKOM, 3aCTyIHUKAMHU ['eHepaJbHOTO MPOKY-
popa, AKIIO HOro HEMOKJINBO 3aKiHUMTY BHACJIIIOK
0c00.,IMBOI CKJIAMHOCTI IPOBAKEeHHS;

— IO OBAHAIATH MICAIIB — CILIUMM CYAAEI0 3a
KJIOIIOTAHHAM CJIiuoro, Imoroi:keHuM i3 I'eHepasib-
HUM TPOKYPOPOM UM HOT0 3aCTyIHUKAMHU, SKIIO
HOro HEMOJKJIMBO 3aKiHUMTH BHACTITOK BUHATKOBOI
CKJIQTHOCTI IIPOBAIKeHHA.

Koumisia mixk rapanTigmu mpas i ¢Bo0O mizo3pro-
BAHOT'O Ta IIPOIEeCYaJbHIMY IrapaHTiAMU NOCATHEHHS
3aBJaHb KPUMiHAJIHLHOTO IMPOBAJKEHHS CIOCTEpira-
€ThCA TIEpII 3a BCe y YaCTWHI HeBM3HAUEHOCTi IIpO-
IeCYaJILHOT'O CTATyCy IIiZ03PIOBAHOTO IIiCJIA CILIUBY
CTPOKY MOOCYZOBOTO pO3CJHiAYBaHHA OO0 MOMEHTY
peanizamii mpoKypopoM ofHiel i3 Bu3HaueHHX U. 2
ct. 283 KIIK Yxpainu gopm 3aKiHueHHS JOCYLOBOTO
PO3CIiAyBaHHA MIIAXOM:

1) 3aKpuUTTA KPUMiHAIBLHOTO IIPOBAIKEHH;

2) 3BepHEHHS 0 CYAY 3 KJIOIOTAHHIM IPO 3Bilb-
HeHHS 0co0U Bii KpIMiHAJBbHOI BifOBiJaIbHOCTI;

3) B3BepHYTHCS [0 CYAY 3 O0BUHYBAJIBHUM aKTOM,
KJIOIIOTAHHAM IIPO 3aCTOCYBAHHS IPUMYCOBUX 3aX0-
IiB MeAMYHOTr0 a60 BUXOBHOTO XapaKTepy.

Bapro 3aznauuTu, 110 y BKasaHUX MyHKTax 2, 3
1, 2 cr. 283 KIIK VYxpaiuu 3BepHEHHI0 IPOKYpopa
IO CYAY i3 KJI0moTaHHIM a00 00BUHYBATLHUM aKTOM
mmepeaye CTamisd BIZKPUTTA MaTepialliB IoCyZ0BOTO
posciizyBaHHA cTropoHaMm y mopagky cr. 290 KIIK
YKpaiau, CTPOK 03HAWOMJIEHHA 3 IKMMU, He BKJIIO-
YaETHhCA Y CTPOKH JOCYAOBOI'0 PO3CIiIyBaHHA KpiM
OHA TPUAHATTA BiANOBIZHOI MOCTAaHOBW Ta MAHSA
TIOBiJOMJIEHHS ITiJ03PIOBAHOMY, HMOT0 3aXHCHUKY,
3aKOHHOMY TIPEJACTABHMKY Ta 3aXUCHUKY 0c00H,
CTOCOBHO AKOi TepenbayacTbCsa 3aCTOCYBAHHS MIPHU-
MYCOBHUX 3aXO[[iB MeIMYHOTO Y/ BUXOBHOTO XapakK-
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TEPY, IPO 3aBePIIeHHA AOCYZOBOTO PO3CHIiTyBaHHSA
Ta HaJaHHA JOCTYIY I0 MaTepiajiB JoCya0BOTO PO3-
crigyBammsa [3].

IloBepTatouucsk K0 NOMEPeAHLOTO MUTAHHA, ITiCad
3aKiHUEHHS CTPOKY MJOCYZOBOTO pPO3CJHiZyBaHHA
KIIK Yxpainu me mae 4iTKoi BigmoBizi momo mpoire-
CYaJBbHOTO CTATyCy IIiZI03PIOBAHOTO Ta IOAAJIBIIOTO
AJNTOPUTMY HAifl CTOPOHOI0 OOBMHYBAUEHHS, SKIIO
MPOKYpOpOM He iHiNifi0BaHO IPOAOBKEHHS CTPOK
IOCYIOBOTO pPO3CHiTyBaHHA, HE OTOJIONMIEHO IIPO
3aBEPIIEHHS JOCYA0BOT'0 PO3CIiTyBaHHA Ta HE BUHE-
CEHO TTOCTAHOBY PO 3aKPUTTA KPUMiHAJILHOTO IIPO-
Ba’KeHH.

SanuIaThCd BIIKPUTUM ABa MUTAHH:

1) um BTpaTMB Mmif03pIOBaHUI CBifl MPOITECYaJb-
HUU cTaryc (aBTOMATHYHO) IIiCJIA CILIMBY CTPOKY
JIOCYZOBOT'0 PO3CJIiTyBaHH,

2) UM Mae€ IpaBo IPOKYPOP ICJA CILINBY CTPOKY
JIOCYIOBOTO PO3CJIiIYBAHHS OTOJIOCUTH CTOPOHI 3aXH-
CTY IIPO 3aBepINeHHA JOCYZO0BOTO PO3CIiTyBaHHA Ta
BiIKPUTHU MaTepiajy KPUMiHAJIHHOTO MPOBAIKEHHA
cropoHi 3axucry y mopaznky cr. 290 KIIK Yxpainn.

BapTo 3asHaumTH;, Io 3a OCTaHHI POKH, OJHI€IO
s3uoBes KIIK Yipainu e ftoro fonoBHeHHA TyHKTOM 10
yacturu 2 crarti 284 KIIK Yxpainu, srigHo 3 AKuM,
KpuMiHaJIbHEe ITPOBAKEHHS 3aKPUBAETHCA B pasi,
AKITO TiCJIA MOBiTOMIEHHS 0c00i PO Mizo3py 3aKiH-
YMBCA CTPOK [OCYZOBOTO PpO3CJTiIyBaHHS, BHU3HA-
yennit crarreio 219 mporo Kogekcy, Kpim Bumagxy
TMOBiJOMJIEHHA 0C00i IPO Mif0o3py V BUMHEHHI TAXK-
KOT0 Ui 0COOJMBO TAKKOTO 3IOUNHY IPOTH JKUTTSA Ta
3m0opoB’d ocobu [3].

TakuMm YMHOM, AKIIO TAYMAUYUTH ITI0 HOPMY K
iMmepaTuBHY, HaBiThL 3a HAABHOCTI OOI'DPYHTOBaHOI
IIiZ03pH Ta AOCTATHIMYU JOKa3aMu JJIS IIiATPUMaHHA
Jep:KaBHOTO OOBMHYBAUEHHA y CYZAi, MOTOYHA ii
penakmia (paKTUYHO NO3BOJISAE 3BiMIBHATH BiJ] KpUMi-
HAJIBHOI BiZTIOBiaabpHOCT 0Ci0, Mi03pI0BAHNX Y CKO-
€HHI HeTSKKUX 3JI0UMHIB, TOOTO TUX, 34 BUNHEHHA
SKUX, Bigmosigmo g0 4. 4 cr. 12 KK Yxpaiuu, mepes-
0aueHe OCHOBHE IIOKAaPaHH V BUA1 M030aBI€HH BOJIL
HAa CTPOK He OibIme m’ Aty pokiB [9].

IIpu oMy, AKIIO MOPiBHIOBATH [Ba CTaHJAPTH:
«00T'pyHTOBAHOI iJ03PM» Ta «AOCTATHIX JOKA3iB A5
mi03pu», TO CTAHAAPT «OOI'PYHTOBAHOI MimO3pM»
€ BUIIIUM, OCKLIbKH MOBiOMJIEHHSA 0c00i PO mif03py
moTpebye HaABHOCTI MOKa3iB, AKe Juie 00’€KTUBHO
3B’ABYIOTH IiI03PIOBAHOTO 3 MEeBHIM KPUMiHATLHUM
IIPABOTIOPYIIEHHAM (IeMOHCTPYIOTh IIPUYETHICTD 0
HOr0 BUMHEHHA) i € MOCTaTHIMU [AJid BUIPaBIAHHA
TOJAJIBIIIOT0 PO3CIiYBAHHSA AJIA BUCYHEHHS OOBUHY-
BaueHHS.

Ha mam morssan, sasaauena y m. 10 u. 2 cr. 284
KIIK Yrpainu HOpMa, iKa BKa3ye Ha eTUHWI, 6e3aJIb-
TePHATUBHUAH aJITOPUTM il IJIA IPOKYpopa, cymepe-
YUTH IPUHITAITY HEBiIBOPOTHOCTI IOKapaHHA Ta CTBO-
pIOE ITUPOKWH T'PYHT [JA 3JI0BKMBAHHSA OpPraHAMU
CHIiIcTBA Ta MPOKYpOpaMu, SKi 3 AKMXOCH IIiJiCTAaB

MOXKYTb «He BCTUTHYTH» MiATOTYBATH Ta IOTOLUTH
KJOTIOTAaHHA TIPO IIPOAOBXKEHHS CTPOKIB HOCYymIO-
BOTO pO3CJIiJyBaHHA, «HEe 3MOKYTb» HOT0 BPYUUTH
CTOPOHIi 3aXMCTy a00 3BOIKATUMYTH UYacOM iHIITMM
IIJISXOM 3 METOI0 CTBOPEHHSA YMOB I VHUKHEHHS
3JIOYMHIIAMY KPUMiHAJBHOI Bifl CIIJIUB CTPOKIB ZOCY-
JOBOTO pO3CIinyBaHHA, 6e3 HeoOXigHocTi Opatu Ha
cebe BiAIOBiZAMBHICTD 3a 3aKPUTTA KPUMiHAJIBLHOTO
TMPOBAJKEeHHA 3 IifcTaB BHM3HAUEHMX y m.m.l1, 2,
4, 2 ct. 284 KIIK Ykpaiuu, a came: BifcyTHicTh momii
KPUMiHAJIHHOTO MIPABOIOPYIEHHA a00 BifCyTHiCTH
B JifHHI CKJIAAy KPUMIiHAJBHOTO IIPABOIOPYIIEHHS
[3]. IIpu oMy, Y BuUIAAKy BUHECEHHS IOCTAHOBU
TIPO 3aKPUTTA KPHMiHAJBHOTO IPOBaf:KeHH 3a 1. 10
4, 2 cr. 284 KIIK Ykpainu, BuU3HATU TaKy IOCTAHOBY
HE3aKOHHOI0, HEeoOI'DYHTOBAHOI0O Ta CKAacyBaTH ixX
IIPOKYPOPOM BHIIIOT'O PiBHS HEMOIKJINBO.

Hapasi, icuyBanusa nepegoauernoin. 10 4. 2 cr. 284
KIIK Yxpaimu migcTaBu A 3aKPUTTA KPUMiHAIb-
HOT'O ITPOBAIYKEeHHS € (DAKTHYHO iHIYJIbTeHITi€I0 I
3JIOYMHIIIB, KPUMiHAJbHE IPOBAMKEHHSA II[0J0 AKUX
He MOJKHA HaBiTh CKEPYBATH JO CYAY 3 THM 00CATOM
HaJIeXKHUX Ta JONMYCTUMUX TOKAa3iB, 110 0yau 3400y Ti
V 3aKOHHUI CIIOCi0 B Me:Kax CTPOKY AOCYAOBOTO PO3-
CJIiTyBaHHA.

IrHOpyloUm X HEBiZBOPOTHICTH IIOKapaHHI,
TUM CAMUM IiIPUBAETbCA IPUHIIUI TyMaHi3MYy,
TepII 3a BCe IO BiJHOIIEHHIO N0 IMOTEPIiIoro — A0
JIIONVHY, AKill 3JI0YMHEIb 3aBIAaB KO, (PismuHIX
Ta MOPAJbHUX CTPAKTaHb. | HaBIaKM, AKIIO 0cO0H,
dKi BUMHUIM TPABOIOPYINEHHSA, OYAYTh 3BiIbHS-
THCA Bif BiAmoBigambHOCTi, TO y 6araThox 3 HHUX
Oyze (opmyBaTHCa IepPeKOHAHHA PO 0e3KapHiCTh
3JIOYMHIB, [0 COIPUATHME CKOEHHIO HOBUX CYCIIiJIb-
HO-He0e3meUHNX [ifAHb, IO HE TiIBKU IOPYIIYE
BUMOTY HEBiIBOPOTHOCTI ITOKapaHHs, aje i cymepe-
yuth rymanismy [10, C. 64].

Ha choropmimrHiii meHb, y KPUMiHAJIBHUX IIPO-
BaJKEHHAX, J€ € IOTePILIN#, MeCATKH IIiJo3pio-
BAaHUX Yy BUMHEHHi 3JI0YMHIB CepeIHBLOI TSAMKKOCTI,
30KpeMa, Kpamixkku 3a 4.4, 1, 2 cr. 185 KK Vkpa-
imm, rpadexy 3a 4. 1 cr. 186 KK Ykpaiunu, mo6ois
i mopayBaHHs 3a u.4. 1, 2 c1. 126 KK YKpainu, nesa-
KOHHOTr0 mo30aBjaeHHA Boxi 3a u.u. 1, 2 cr. 146 KK
Yxpainu, srBaiTyBanns 3a 4. 1 ct. 152 KK Ykpainu
Ta IHIINX 3I0YNHIB IPOTH JKUTT, 3L0POB A, BIACHO-
cri, Bouii, uecti, rizHocTi, cTaTeBoi cBOGOLM Ta HELO-
TOPKAHOCTI 0co0M, (DAKTUYHO MOKYThL YHUKHYTH
3aKOHHOTO TOKApaHHS HABiTh 3a HAABHOCTiI y CTO-
POHU 00BHHYBAUEHHS JOCTATHIX TOKa3iB (haKkTy 1oro
BUMHEHHS MiJ03PI0OBAHUM Ta Oa:KaHHA IMepejaTH ix
Ha po3IJIAL cyay.

Okpim 1150TO, ITOTOUHA HOPMA, 3aXUIAIOUN TIPO-
IecyasbHI IIpaBa IIif03PIOBAHOTO 3 OJHi€l CTOPOHH,
(akTHUYHO TPYO0O MOPYIIye TIIpaBa IOTEPIILJIOro
3 iHII0i CTOPOHM, HiBEJIIIOUN IMPUHIUI CIIPABEJIN-
BOCTi, 3MaraJbHOCTi CTOPiH Ta BEPXOBEHCTBA IIpaBa.
PaKTNYHO, ¥ TAKOMY BUIIAAKy, KPUMiHaAJbHE IIPO-
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BaJ’KeHHS 3aKPUBAETHCA IO €TANy HOTO HAJNEIKHOTO
CYZOBOTO PO3IJIANY Ta BUHECEHHS BUPOKY 32 HASABHO-
cTi y cTOpoHU 00BUHYBAaUeHHS JOCTATHIX TOKa3iB Ta
BCiX eJIEMEHTIB CKJIagy KPUMiHAJBHOTO IIPABOIIOPY-
IIeHHA ¥ AiAX 3JI0YMHIIIB.

3 oriAxy Ha BUKJAJeHEe, 3 METOI JOTPMMAHHS
CIIpaBeINBOTO 0aJaHCY MiMK MpaBaMu Ta cBobOgaMMU
MiJ03PIOBAHOTO Ta IOTEPILJIOro, a TaKOoXK AOTPHU-
MaHHA TPUHIMAIIB BEePXOBEHCTBA IIpaBa, HEBiABO-
POTHOCTi IOKAapaHHA Ta T'yMaHi3My, BBa)KaeMo 3a
HeoOXimue BurgtounTu 3 4. 2 cr. 284 KIIK Ykpa-
imm myskr 10 i3 gomouennam u. 3 cr. 219 KIIK
IYHKTOM D y Takiil pemakiii:

«fIK1T0 micaa moBigoMJIEHHA 0cobi mpo mio3py
3aKiHUMBCSA CTPOK [JOCYZOBOT'O POBCIiTyBaHHSI,
BuU3HaueHUH crarreio 219, mpokypop 3000B’A3aHMI
y 5-IeHHWI TepMiH BUMHWUTH ONHY i3 i, Bu3HaAUe-
aux 4. 2 cr. 283 KIIK. [loxasu 3i6pami cTOpOHOIO
O00BMHYBAUEHHA IiCAS 3aKiHYEHHS CTPOKY HOCY[I0-
BOTO PO3CJIiIyBaHHS, BBAKAIOTh HEJOTYCTHMUMU.

fARmo mpoKypop y H-meHHMEI TepMiH He BYM-
H€ JKOAHY i3 milt, BusHauenux 4. 2 ct. 283 KIIK,
y TaKOMY BUTIaAKY 0co0a BTpavae CTaTyc Iio3pioBa-
HOTO Ta He MOKe ITOBTOPHO OyTH IPUTATHYTA 10 KPHU-
MiHAJBHOI BiTIOBiZaabHOCTI 34 TMM CaMMM 00CATOM
IOKaziB».

Y cBoemy pimenns, Beauka manatra Komcru-
rynitaoro Cyny Yipaiam y cmpasi Big 26 sioToro
2019 pory Ne 1-p/2019 zayBaikye, 10 eJIeMEHTOM
IPUHIUITY IPesyMIIii HeBUHYBATOCTi € MPUHIIUI in
dubio pro reo, 3rifHo 3 AKMM IIPX OLIHIOBAHHI JOKA-
3iB yci cyMHiIBM IIOZO BMHHU 0CO0M TAyMadyaTbCd Ha
KopucTh ii HeBuHYBarTocTi. IIpesymmilia HeBUHYBa-
TOCTL 0coOu mepexbauae, 10 000B’A30K MOBEIEHHA
BUHU 0CO0Y TIOKJIaaeThes Ha Aepkany [11].

BogHouac, mpuHIMI IPe3yMIIii HeBUHYBATOCTI
He IOBWHEH CYIEepeuYnTH MPUHIIUIIAM BEepPXOBEHCTBA
IpaBa, HEBiZIBOPOTHOCTI IOKapaHHA, T'YMaHi3My Ta
CTBOPIOBATU HAaJEKHi 3aco0M Ta iHCTPYMEHTH A
JIOKa3yBaHHA 000M CTOPOHAM KPHMiHAJIBHOTO IIPO-
mecy, AK CTOPOHI O0BMHYBaueHHS, TaK i CTOPOHI
saxucry. Came 3 METOI0 JOTPUMAHHSA CIPABEAINBOTO
falaHCy Y KpUMiHAJIHLHOMY IPOBAJKEHHI MiK IIpo-
IeCYaJbHUMH TapaHTiaMu, IIpaBaMu, CBOOOJAMMU
CTOPiH, a TAKOXK 3aM00iraHHA MOKJIMBUM KOPYIIIiii-
HUM pU3UKaM 3JI0BJKMBAHHS OpraHaMH CJificTBa Ta
IIPOKYPOpaMu Ha eTali JOCYZOBOT'0 PO3CIiTyBaHHSI,
icHye roctpa HeobOXiHicTh Y BHECEHHi BifmoBiZHMX
3aKOHOJABUMX 3MiH [0 IIOTOYHWX PEJAKIIifl crareit
219 ra 284 KIIK Yxpainu.

Hayxoea nosusna.

Buknagenuii y crarTi mMarepiaj, Ma€ BaXKJINUBE
TEOPeTHYHEe 3HAUEHHA I KPUMiHAJILHOTO IIPOIEeCy
Ta MpaKTUYHe AJA IMPaBOOXOPOHHMX OPraHiB i mpo-
KYPOPiB B aCIIeKTi peaJsidallii CBoix TOBHOBAKEHb ITi[
Yyac Po3CaiTyBaHHA KPUMiHAJIBHUX TPOBAKEHb.

Y TeopeTHYHOMY acIeKTi HAYKOBA HOBU3HA Ty6.Ti-
KaIlii moJydarae y:

— BU3HAUYEHHI POJIi Ta HAJAHHI XapaKTePUCTUKN
IHCTUTYTY CTPOKiB JOCYJOBOTO PO3CIiTyBaHHA, fAK
OTHUM i3 KPUMiHAJILHMUX MPOIECYAJbHUX TapaHTiil
IIpaB 0co0H Y KPpUMiHATBHOMY IIPOBAIKEHHi;

— IpOoAaHATi30BAHO Ta BUSHAUEHO €IHICTH Ta
KoJigii y muTaHHi IpollecyaJbHUX TapaHTiii mpaB
i cBOOOA MiO3PIOBAHOIO TA IPOIECYAIbHUMY TapaH-
TiIMM CTOPOHW OOBMHYBAUEHHS, a TAKOXK HATaHO
XapaKTePUCTUKY iX e(eKTUBHOCTI IJId TOCATHEHHS
3aBIAHb KPUMiHAJIHHOTO TPOBAKEHHS;

— HAJAHO OLiHKY Ai€BOCTI Ta peaJisalii mpuHIH-
B CIIpaBeIJIMBOCTi, 3MaraJbHOCTi CTOPiH Ta BEPXO-
BEHCTBA ITpaBa IIifl Uac TIyMaueHHd IOTOYHUX PeJaK-
mi#i crareit 219 ta 284 KIIK Vkpaiuu.

Y mpakTHUHIN MIOITMHI HAyKOBA HOBM3HA CTATTi
TOJIATAE Y 3aIIPOIIOHOBAHKUX 3MiHAaX 0 Ail0ouoi pejak-
uii KITK Ykpainu, a TakoK BCTAaHOBJIEHHI IMOBipHUX
KOPYII[iHHNX PUSUKIB, 0 MOKYTE Oy TH MiAT PYHTAM
IJIsT BUMHEHHA KOPYIIifHNX MPaBOIOPYIIEHDL Opra-
HaMHU CJIiICTBA Ta MPOKYPATypHu IIifi Yac ZOCYZOBOIO
PO3CIiyBaHHA.

Bucnosxku.

3a pesyJbTaTaMH IPOBEJEHOTO HOCTiIKEeHHA Tie-
BOCTi IIPOIleCyaJThbHUX TapaHTIiNl CTOPiH KpUMiHAJL-
HOTO TIPOBAMKEHHA IiCJAd CIIUBY CTPOKY AOCYIO-
BOT'0 PO3CJIiTyBaHHS, 3MiICHEHO aHAJi3 TEOPETUUHUX
OCHOB Ta YMHHUX II0JI0KeHb KpuMiHAIbHOTO mMpote-
cyansaoro Komekcy YKpainy y YacTHHI BU3HAUEHUX
CTPOKiB JIOCYMOBOT'O PO3CTiTyBAHHS IICJA HOBimOM-
JIGHHA 0c00i Ipo migospy. PosrianyTo HagBHi mpo-
IecyanbHi MexaHi3MM 3aKiHUeHHS JOCYZOBOTO PO3-
CIiyBaHHS y BUMAAKY 3aKiHUEHHS MPOIECYaTbHUX
CTPOKiB. Bu3HAueHO OCHOBHI HEZOJIKM IIOTOUHHUX
pexmaxkiiii crareit 219 ra 284 KIIK Ykpainu Ta sampo-
MOHOBAHO NIIAXU iX YCYHEHHS NIISXOM BHECEHHS
BifmoBimHUX 3aKoHOmABUMX 3MiH 10 KpuminaabHOTO
mporecyaabroro Kogexcy Ypainu.
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Anorania

Crxyb6ax E. O. [lieBicTh mpoiecyaJbHHX TapaHTiit
CTOPiH KPUMiHAJBHOTO NPOBAAKEHHS MiCHA CILIUBY
CTPOKY HOCYIOBOTO PO3CHigyBaHHA Ta ¢GhopMu ioro
3akinuennd. — CraTrd.

Mera. MeToro mamoi cTaTTi € aHaji3 UMHHUX II0JIO-
KeHb Kpumimampmoro mpormecyanbHoro Komekcy
YkpaiHum y yacTMHI BUBHAUEHUX CTPOKIB JOCYAOBOTO
posciaimyBaHHA, AK IPOIECYaJbHUX TapaHTidl, micis
IMOBiIOMJIEHHA 0001 PO Mif03PY, a TAKOK JOCTiIKeHHI
nuTaHHA (HOPM 3aKiHUEHHS TOCYJOBOTO DPO3CIiAyBaHHSA
V BUMAAKY 3aKiHUEHHS IpoIecyaJbHUX CTPOKiB. MeTo-
noJiorisf. JlaHe mocaimsKeHHA 3IifCHIOBAJIOCH HAa OCHOBI
OTIPAIfOBAHHA Ta aHAII3y HAYKOBUX IIPAllb KpUMiHAJiC-
TiB YKpainu, a TaKOXK Ha JaHUX 0e3mocepeIHbOro (eMITi-
PUYHOTO) AOCBiy y raaysi KpUMiHAJILHOTO Tpotecy. K
METO/I0JIOTifA HAYKOBOTO Mi3HAHHA BUKODUCTOBYBAJIUCH,
30KpeMa, 3araJbHOHAYKOBi (aHayoriA, aHamis, CHHTES,
TMOPiBHAHHS), CIIEIiaJbHO-IOPUANYHI (TOPiBHAIBLHO-TIPA-
BOBMII, (POpPMAaNIbHO-IPaBOBUI, KOHKDETHO-IPABOBUII)
cucTeMHU# Ta QyHKIioOHAAbHUN MeToau. HayKoBa HOBU-
sua. Ilig uac gocrim:keHHA O6yJI0 BU3HAUEHO IOHATTS
IpollecyaJbHUX CTPOKiB, 30KpeMa, CTPOKIB IOCYJOBOIO
po3cigyBaHH, TpOaHAIi30BaHO IPOIECYATbHI TOHATTS
«3aKiHUEHHS» Ta «3aBepIIeHHSI» JOCYLOBOI'0 PO3CIimy-
BaHHA, HAJAHO OIiHKY YMHHUM KDPUMiHAJBHUM IIpOIle-
CyaJbHUM HOPMAaM y YaCTHHI 3aKPHUTTA KPUMiHAILHOTO
IPOBAKEHHS IicJaA IMOBiZoMJIeHHS 0co0i mpo mizospy,
PO3KPHUTO aCIEKTH iX BiAMOBIAHOCTI 3arabHUM 3acajgaM
KPUMiHAJBbHOTO IIPOBA/KEeHHSA Ta 3aIPOIOHOBAHO IILIAX T
VIOCKOHAJNEHHS TaKuX HOpM. BucHoBku. B pesyabraTi
TOCTiIKeHHA NPOBENEHO JeTAaJbHUN aHATI3 MOJOKEHb

Kpuminansuoro mpomecyansuoro Kogexcy VYrpainu
y UYaCTHHI TPOIECYyaJbHUX CTPOKIB Yy KpPUMiHAJIbHUX
TIpPOBAIKeHHS Iic/IA MOBiLOMJIEHHA 0c0o0i Tpo mizospy,
BUSBJIEHO MPAKTUYHI MpobaeMHi acmeKTH, OB’ A3aHi i3
3a3HAUEHMM INHUTAHHAM, IIPEACTABIEHO pPeKoMeHpalii
Ta 3aIpPOIOHOBAHO MPAKTUYHI MeXaHi3MaMU BHECEHHS
3Mmim 1o HopM Kpuminansaoro mpoiecyaabuaoro Kogekcy
Yxpaiuu.

EKarouosi crosa: KpuMiHAJIBHUI TIPOIEC; TIPOIECYaTbHI
rapasTii; IporecyaabHi CTPOKH; CTPOKH JOCYZOBOI'O PO3-
CJIiTyBaHHS; IPOJOBKEHHS CTPOKIB JOCYJOBOTO PO3CIiTy-
BaHHS; ()OPMU 3aKiHUEHHS JOCYOBOTO PO3CIiTyBaHH.

Summary

Skubak E. O. The effectiveness of procedural
guarantees of the parties to criminal proceedings after
the expiration of the period of pre-trial investigation and
the form of its termination. — Article.

Purpose. The purpose of this article is to analyze
the current provisions of the Criminal Procedural Code
of Ukraine in the part of the specified terms of pre-
trial investigation, as procedural guarantees, after
notification of a person of suspicion, as well as to study
the issue of the forms of ending the pre-trial investigation
in case of expiry of the procedural terms. Methodology.
This study was carried out on the basis of the study and
analysis of the scientific works of criminologists of
Ukraine, as well as on the data of empirical research in the
field of criminal process. In particular, general scientific
(analogy, analysis, synthesis, comparison), special-legal
(comparative-legal, formal-legal, specific-legal) systemic
and functional methods were used as a methodology of
scientificknowledge. Scientificnovelty. During thestudy,
the concept of procedural terms, in particular, the terms
of the pre-trial investigation, analyzed the procedural
concepts of "end” and "completion” of the pre-trial
investigation, assessed the current criminal procedural
norms in the part of closing criminal proceedings after
notifying a person of suspicion, revealed the aspects
of their compliance with general principles of criminal
proceedings and suggested ways to improve such norms.
Conclusions. As a result of the research? a detailed
analysis of the provisions of the Criminal Procedural Code
of Ukraine was carried out in terms of procedural terms
in criminal proceedings after notification of a person of
suspicion, practical problematic aspects related to the
specified issue were identified, recommendations were
presented and practical mechanisms for making changes
to the norms of the Criminal Procedural Code of Ukraine
were proposed.

Key words: criminal process; procedural guarantees;
procedural terms; terms of pre-trial investigation;
extension of pre-trial investigation terms; forms of
completion of pre-trial investigation.
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doyenm xagedpu KoHcmumMyyiitHozo, a0MiHicMPamueH0z0 ma MikHapoOH020 NPasa
Boaunckozo Hayionanbrozo ynieepcumemy imeni Jeci Yxpainru

TEOPETHYHI 3ACA/IA TOCIIYKEHHSA IIUTAHD YHIGIKALL
MI;KHAPOJHOTO IIPHBATHOT'O IIPABA B YMOBAX I'JIOBAJII3AIIIT

AKTyanpHicTh mpoGaeMu AoCHiKeHHA. 3Ha-
YUMicTh Ta MpobJeMaTHKa MOCUJIEHHS POJi MikK-
HapOAHOT'0 IIpaBa 3yMOBJeHA AKTUBHUM CTAHOB-
JIEHHSAM, PO3BUTKOM i peajiszalieio #oro B MexKax
mporeciB riobanisamii. 3aBAAKU MiKHAPOIHOMY
IpaBy pPeryJieThbCsd B3AEMOMAis IIPAaBOBUX CHC-
Te€M, i TOJOBHUM UMHOM BiJOKpPEMJIOETHCA chepa
ix mii. IIpum nboMmy BoHO (haKTUUYHO BU3HAUAETHCH,
II[0 € T03BOJIEHUM B JepiKaBi, a 110 3a00POHEHUM,
KpPiM TOro, BCTAHOBJIOIOTHCA MeKi AOMYCTHUMOCTL
il mpaBa. BakauBa posip MisKHApOJHOTO IIpaBa
moJiArae B 3a0e3meueHHi BiAmoBimHOCTI mMpaBOBUX
CHCTEM [Iep’KaB 3arajJbHOBHU3HAHUM Ta 3araJbHO-
OPUUHATUM CTaHZapTaM. 3aBAAKM Tjobamisarii
BizbyBaeThca TpaHCc(hOpMAaIia cyuacHol MiKHADOS-
HOi cucreMu. JBi KJIOYOBL mMoAil BUHUKIM BHACITI-
IOK 3aKOHY cyBepeHHOI mep:kaBu. Ilo-mepiie, cie-
IMiagisoBaHi peXUMM MiKHAPOJHOTO MYOJiUHOTO
IpaBa PO3MOBCIOAMKYBAIUCh Ha cdepu, 1m0 Oyan
panirre MOHOIIOJIi30BaHi ep:KaBOI0, 30KpeMa Taki,
dK TpaBa JIOJUHU, eKOJOTiuHe MPaBo Ta TOPTiBJId.
ITo-npyre, HOpMU IpaBa, AKi IpUIIMAIOTL MisKypH-
JOBi oprauisaii Ta TpaHCHAIliOHAJILHI KOopmoparii,
Ha0yBaloTh OiJbIITO] 3HAUMMOCTI.

Ananis ocraHHIX gocaigkeHs i my6mikairiii. ITpo-
O1eMa JOCTiMKeHHA IUTAHb TEHIEHI[H CYy4acHOTO
pPO3yMiHHA IpaBa B YMOBax ryo0amisaifii, a Takox
3MiH y IPMBAaTHOMY IIPaBi Iij BIIMBOM Iyio0aJisarti-
WHUX IPOIECiB, MOCTiMKyBaau TaKi HAYKOBIN, AK:
C. A. Asax’an, II. II. Bapanos, B. H. Becconoss,
A. H. Buxkos, A. M. Beanuko, 0. M. T'opceruit,
M. T. ensriu, A. A. KoBameuko, }0. 1. Korenxko,
B. H. Kyapsasues, I'. B. Maxsmes, C. A. Mapxko-
Ba-MypamroBa, A. A. Muronarees, A. H. Hikirin,
T. H. Hurkudopos, II. ®@. Ilamkesuy, JI. M. Poma-
HoBa, B. H. Cuniokos, C. A. Illerimin, B. B. fukos
Ta iHIIi.

Mera pochimkeHHS — IpOaHANi3yBaTH Teope-
TUYHi 3acafy JOCHiI:KeHHA MUTaHb YHi(iKaIil MixK-
HAPOJHOTO IPUBATHOTO ITPaBa B yMOBax rjobasisamii

00’ekT moChimKeHHA — MiKHApOJHe NpPUBATHE
IpaBo

IIpeamer mocaimkenns — yHidikamia miskHapOI-
HOT'0 IPMBATHOTI'O IIpaBa B yMoBax riodamisaii

©1. B. Hosocap, 2022

Buknax ocHoBHOro marepiaay. IOpuauuna xKapra
CYJacHOI'O CBiTy IIpeACTaBJIeHA PiSHOMAHITTAM IIpa-
BOBHUX CHCTEM, ITI0 TPY CXOMKOCTi iX XapaKTepHUX PHC
THUIIOJIOTi3YI0ThCA ¥ PaBOBi ciM’i, AKi € BimoOpakeH-
HAM 3arajbHOT0, 0COOJIMBOTO Ta YHIKAJIBHOTO y IIpa-
BOBi#l mificHocTi pisHMX Kpaid cBity. CyuacHuii mpa-
BOBHUI PO3BUTOK BifI0yBa€ThCA B YMOBaX IJIo0asisartii,
o OaraTo cdep CycmiapbHOro :KuTTA. I'mobamisairis
CYYaCHOI'O CBITOBOTO CIIiBTOBapUCTBA Y IIPaBOBi chepi
cipusae (POPMYyBaHHIO €IMHOTO IIPABOBOTO IIPOCTODY,
ITI0 TIEBHUM YMHOM «CTHPA€e KOPJOHW» MiK HaIliOHAJb-
HUM TIPaBOBMMU CUCTEMAaMu AK OfHiel mpaBoBoi cim’i,
TaK HaBiTh i pi3HUX, IepII 3a BCe, 3aBAAKN POSBUTKY
MiKHAPOZHOTO IpaBa, (hYHKI[IOHYBAHHIO MijKHapOJ-
HUX OpraHisariii i Mi:Kaep:KaBHUX 00’ € THAHB.

Cepen TeHJEHIii PO3BUTKY NPABOBUX CHCTEM
B yMoOBax Iyio0asisalfii ri06ajJbHOTO Ta PErioHasb-
HOTO PiBHIB CJIiJ] BUOKPEMUTH IIEPIII 38 BCe TEHAEHIIi0
yHiBepcamisanii Ta yridikarii npasa. IlepegymoBoro
30/IM:KEHHS ITPABOBOTO DPETYJIIOBAHHA CJIiJI BBAXKATHU
IIMPOKY iHTepHAIioOHANi3aIlil0 V HalpisHOMAaHITHI-
mux chepax KuUTTeNiAIbHOCTI Jiofeit [1]. B ocHoBi
BUHMKHEHHA i mocwyeHHA Iliei, piBHO AK i iHmMMX
moAiOHuX il TeHmeHITiH, Ha AyMKy M. M. Mapuenka,
3HAXOAUTHCA 00’ €KTMBHUM Ipolec iHTerparii ciTo-
BOI eKOHOMiKHU, (iHaHCiB, 3ac00iB 3B’sA3KYy, 3ac00iB
MacoBoi indopmarrii Ta iHmux 3acobiB i chep KUTTI
CYCIiJIbCTBA, 10 HE MOTJIO HE BifI0MTHCH IK HA €BO-
grorii mpaBa B ImijioMy, Tak i Ha TeHIEHITIAX HOTO
IIOJIAJIBITION0 PO3BUTKY .

Opuak, He3BasKawUM Ha Te, IO YHiBepcasisamis
7 yHiikamia mpaBa IPOCTEKYIOTHCA MPAKTUYHO HA
BCiX iCTODMYHMX eTamax eBOJIOIIMHOTO PO3BUTKY
Iep:KaBHO-IIPaBoBoi MaTepii, B ymoBax rjobasisa-
ITii BOHU IPOABJIAIOTHCA HAHOIIBII ACKPABO i MAIOTh
CKOpillle He eBOJIONiiHWY, a BHOYXOBUil, PEBOJIO-
MiAHWN XapakTep. YHACTiOK IIhOI'O caM IIPOIEC
riobaisarii He BUMIaJKOBO XapaKTepuayeThesA iHOo1
IK «MaKpoMacuiTaOHuii, 0araToIIaHOBWii», Xoua
i «BHYTPINIHBO CYyIIePeUSINBUI IIPOITEC HAPOITYBAHHSA
3arajibHOTO0 B €JeMeHTaX CBiTOBMX €KOHOMiuHOi,
coIliasIbHOI Ta mpaBoBoi cucTeMu» [9].

I'mobanisamiiini mpoiecy B pisHUX HaliOHAJIBLHUX
IIPaBOBUX CHCTEMAax BiAOyBaioThCs MO-PisHOMY, ajie
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€IVHUM JJId HUX € ToM (haKT, 1[0 3a3HAUEHi Ipoliecu
HacaMIiepe] 3/ilfiCHIOIOTh 0eslmocepefHill BILINB Ha
CTPYKTYPY 1 3MiCT JsKepes mpaBa, AKi € BU3HAYAJIb-
HUMHU KPUTEPiAMU HOCTiIKeHHA OyIb-AK0i IpaBo-
Boi cucTeMu Ta Ii Micid Ha mpaBoBiit KapTi cBiTy.
Il:xepesa mpaBa € BaXKJIMBOI XapaKTEPUCTUKOIO
IIPaBOBOI CHCTEMHU, a4 TOMY IUTAHHH, OB’ A3aHi i3 ix
JOCJiIMKeHHAM, I0CiTaau i IocizarTh OfgHe i3 Ipo-
BiJHUX MicIpb K y 3aKOPAOHHiN, TaK i y BiTUn3HSI-
Hiit Haymi [3].

TpagumiitHO TEOPEeTHYHO PO3BUBAJINCA 1 IIPaK-
TUYHO BUPIITYBAJIKCS IPOOJIEMY TePKaBHO-ITPABOBOL
yHiBepcasisallili 8 TOUKM 30py ABOX IPOTUJIEKHUX,
faraTo B YoMy aHTATOHiCTUYHUX, THUIIIB IIPABOBOTO
PO3YMiHHA — IOCHATYpPANidMy (IPHPOIHO-IIPABOBUI
migxin) i mosuTuBiamy (7erismy). ¥ cyuyacHUX MiKHA-
POIHUX i BiTUMBHAHMX IPABOBUX aKTaxX 30BHIIHIH,
IparMaTUYHUN KOMIIPOMIC ITUX IBOX IITPUHITUIIOBO
pisHMX MigXO0[iB BUPAKAETHCA Y BUTJIAAI BUMOTH,
11700 HOPMHU TTO3UTHUBHOIO IIPaBa BifIOBiJagn 3arab-
HOBM3HAHUM IPUPOAHUM i HEBiI’€eMHMM IIpaBam
i cBoGogam moxwaM [4, c. 102].

Y AKOCTi HOBOTO KOHIIENITYAJbHOTO MigX0My, IO
30epirae KOTHITMBHO-IIHHICHI AacCIeKTH IUX JBOX
BU/IiB IPaBOBOT'0 PO3YMiHHA i, B TOH Ke yac, foJae ix
icToTHi HemoMiKM, aHTATOHI3M i 04HOOIUHICTE, MOMXKeE
OyTH BHKOPHCTaHA JiOepTapHO-IIPABOBa 3arajbHa
Teopid mpasa i Jep:KaBu, 110 Ja€ MOMKJINBICTE GiabI
aIeKBAaTHO 1 IIOCJTiJJOBHO iHTepPIpPeTYyBaTH 3MIiCT,
(hopMu i TmepcrneKTHBU MpOIlECiB ITPaBOBOI yHiBep-
carmisamii / yHiiramii, 3HaueHHA, HAIPAMKH i oco-
OJMBOCTI ITMX IPOIIECiB B yMOBaX CyUacHOI 3aTraJIbHOL
comianpHol riobamisarii [8]. Ilig yriBepcamisamieio
PO3YyMIIOTh TaKOK IPUUHATTA Jep:KaBaMu 3arajb-
HMX IPABOBUX HOPM, IO PEryJIOI0Th KOHKPETHL
aCIIeKTH MIiKHAPONHNX KOMEPIIiAHUX OIepalii.
IIpaBoBa yHiBepcasisailis o3Hauae rapMoHisaiito Ta
000B’A3K0Be BBEJEHHS B Jil0 iTIeHTUUYHNX IPABOBUX
HOPM y ABOX abo Oinmbime mep:xaBax. TakKuM UMHOM,
Ile MOKJIMBO TLIbKY Ha MiKIep:KaBHOMY piBHi.

Tepmin «yHiQikamia mpaBa» [gopeuHUi Jad
MMO3HAUEHHA TaKO0l MijKHApPOJHO-IIPaBOBOI yHi(ikamii
pu AKiii:

— VKJaJleHHA MiXKHApOIHOTO JOTOBOPY PO yHi-
Bepcasisalmiro He BCTAHOBJIOE OJHAKOBI IIPaBOBi
MOHATTA B HAI[iOHAJbHOMY 3aKOHOJIABCTBi JlepiKaB-
VYaCHUILh, a JIUIIEe BCTAHOBJIIOE BiMIOBIJHICT ¥ pery-
JIIOBaHHI MUTaHb, OKPECJIEHNX JOTOBOPOM;

— BUKODHUCTAHHA Jep:KaBaMU TEKCTiB 3aKOHIB
a00 aKTiB peKOMEHJAIi THOTO XapaKTepy IPU3BOAUTH
JI0 TIeBHOI Mipy 30JMKEHHS HAIlIOHAJTHHUX 3aKOHO-
JIaBCTB.

MixxkHapomgHa yHi(pikaImis 3aKOHOZABCTBA € HA-
O1TBIT e()eKTUBHUM I[1I€CTIPIMOBAHNM 3aC000M MiXK-
HapOJHO-IIPABOBOTO BILIMBY Ha 3aKOHOJABCTBO Jep-
’KaB, 1[0 IIOB’ I3aHO IMePeAyCiM 3 IOMiTHKO-IIPABOBOIO
MeTom0 yHi(iKamii, i me Hagae MOKJIMBICTbL Xapak-
TepPU3yBaTH ii B AKOCTi 0c00JIMBOTO, BIIMiHHOTO Bif

immux, 3aco0y TakoTo BILIMBY. Po3rian MiKHApPOLI-
HO-IIpaBOBOI yHi(hiKallii 3aK0OHOZABCTBA IIifi 3a3Haue-
HAM KYTOM 30DpY HaJa€ MOMKJIMBICTb m00AUMUTH TaKi
BigMiHHOCTi, BUOKpEMUTH iX, 3’sICyBaTH iX IIPABOBY
NpUPOAY Ta HaJaTH MOPUJIUYHY XapaKTEePUCTUKY.
MixkHapomuiii yHiikamii 3aKOHOZABCTBA IIeperye
yHi(iKamia MiXKHAPOZHOTO IpaBa B THX Taly3dAxX
1 iHcTMTYTaX, e BOHO IPOHUKAE Yy C(epy pery.to-
BaHHSA BHYTPIIITHBOT'O ITPaBa.

MixxHapomHa yHi(iKaIia 3aKOHOIABCTBA 3aBK AN
Mae Ha MeTi 3abe3leueHHs IPiOPUTETiB MiKHAPOLI-
HO-IIPABOBOT'0 PEryJIIOBaHHA: caMe B TaKiil iepapxii
mimHOCTeH ciix ii posraggaTu. 3BasKalUd HA METY
MiskHapoxHoi yHi(ikaiii 3aKOHOZAaBCTBA, MOXKHA
TOBOPUTH IIPO IIPaBOBI 0COOJIMBOCTI MisKHAPOJ-
HO-TIPaBOBUX iHCTPYMEHTIB, CIIPAMOBAaHUX Ha TaKy
yHiQikamito. HumMu MoxKyTs OyTH He Jmie MiKHA-
POAHi mOTOBOPH, aje fl aKTH «M SKOT0» MiKHAPOL-
HOTO mpaBa. Y BY3bKOMY CerMEHTi IIPaBOBiTHOCWH
MikHaApoaHAa yHi(iKaIia MoKJINBaA HA OCHOBI 3BUYa-
€Boro mpasa [5, ¢. 197].

CyuacHi pmocmigamKm yHiGIKamifiHMX mpole-
ciB y MiHapogHOMYy IIpaBi, 3okpema JI. Micreuic,
3a3HAYAIOTh, 110 OCTAHHA YBEPTHh MUHYJIOTO CTOJITTSA
Oyna mosHAueHa «BCTYIIOM IIPOIECY TapMoHisairii
MPaBOBUX PEKUMIB ¥ HOBY (hasy», Jie CylepeduBO
B3aEMOJIIOTE i 3araJIbHO MUBiIi3aIlilHI TpoIlecy mpa-
BOBOI riobasisarii, i cutyaTusHi pedhopMu B OKpe-
MUX perioHax (30Kpema, AeMOKPATHUHI Tpamchop-
Marii y mocrpagaHchKkux Kpainax) [13]. Ii mpomecu
MIOSACHIOITD BIiIXiJ Bij CIIPOIIIEHD Ta CXeMaTHYHOCTI
BUBHAUEHHS CITOCO0iB UM MeTOAiB yHi(iKaIii.

TumoBoo MoKe BU3HABATUCH HACTYIHA THUIIOJO-
Tid MeTOxiB:

— 0araToCTOpPOHHI [OrOBOpPHW, IO HE MAaOTh
XapakTepy yHi(ikoBaHoro akty abo He mepemdaua-
I0Th NPAMOI iHKopmopalii ix HOpM y HallioHaJIbHE
3aK0HO/IaBCTBO;

— 0araToCTOPOHHI TOTOBOPH 3 O3HAKaMu yHi(i-
KOBaHOT'0 aKTy;

— cucTeMa Y3TOI)KeHMX Ta CTaHAApPTU30BaHUX
IBOCTOPOHHIX JIOTOBOPiB;

— aKTum imTerpanmifiHumx o6’e€IHAHDL (HATPUKJIAT,
nupextusu €C);

— MOfeNabHI aKTH (3aKOHHU), IO IependayvaroTh
HaIliOHAJbHY IMILIEMEHTAIlil0 uepe3 IIiATOTOBKY
1 IpUAHATTA aKTiB 3aKOHOJABCTBA Yy BiANMOBigHOCTI
110 MOZIeJIbHUX

— Komu(ikamia  MiKHAPOJHOTO  3BHYAEBOTO
TpaBa MiKHAPOJHUMY HEyPALOBUMU OpraHisamiaMu
y €1ocib, 1110 € peJieBaHTHUM JJI4 BiAmoBigHOI chepn;

— vyHiQiramia TtepMiHosorii MEeBHUX Tanysei
MiKHAPOJZHOrO CIIiBpOOITHUIITBA, IO IPOBOAUTHLCS
0e3 yuacTi mep:xaBu (HAIPUKJIAJ, 3YCHUIIIMU MiK-
HApPOJTHUX HEYPAZOBUX OpraHisalriii);

— PpO3p0o0Ka MOJETHHUX UK TUIIOBUX KOHTPAKTIB,
a TAKOXK CTaHAAPTHUX IOJIOKEHD (KJIay3yJ);

— yHiikamia ToKTpUHAIHHUX TayMaueHb [12].
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Hesari aBropm, sokxpema I. A. JlikoBcbka, M0
MeToxiB yHi(piKamii BiZHOCATL «3aI03WYEeHHS HOP-
MaTUBHUX I0JIOJKEHb» i3 MiKHApOJHUX IOTOBOPiB,
VUaCHHKOM SKHX BiJTIOBifHA Jep:KkaBa He €, abo i3
3apy0isKHOTO 3aKOHOJABCTBA 3 HACTYIHWM BKJIIO-
YeHHAM A0 HaIlioHaJbHOTro 3aKoHY [2]. Iloromxyro-
YKCh i3 MOMMPEHICTIO TaAKOI MPAKTUKY V AiAIbHOCTI
3aKOHOJABIIIB 0araThoxX KpaiH, Ba:KKO Ha Il mif-
cTaBi pOOUTH y3araJbHIOIOUNI BICHOBOK, II[0 Y BCiX
BUIAKAX 3alo3uWyeHb BifmbyBaeTbecd yHidikaIia
HaIliOHAJIBLHOTO 3aKOHOZABCTBA BiJIIOBIZHO MO MiXK-
HApPOSHUX CTAHAAPTIB.

IIpoTsrom oCTaHHBOI'O Yacy B PO3BUTKY MiK-
HAPOLHOTO CIiBPOOITHHUIITBA Bimbyamcsa sHaAUMMI
3Minu. BoHM mpuBenm OO0 3HAYHOTO IIiJBUIIEHHSA
poJTi MiKHApPOZHOTO IPHMBATHOTrO mpaBa. Ilo-mepire,
CJIi 3a3HAUUTH I100aIi3aIlio B ¢BiTOBi#l eKoHOMII.
SAKIIO CcTOITTA TOMY MisKHApPOIHE eKOHOMIUHE CITiB-
POOITHUIITBO 06MEKYBAJIOCA B OCHOBHOMY TOPTOBUM
00MiHOM, CHOTOZHI Ile He TiJIbKU TOPriBjfA, a i pis-
HOMAaHITHi ()OpMM IPOMUCJIOBOTO Ta HAYKOBO-TEX-
HiYHOTO CIIiBPOOITHUIITBA, IIIO CTOCYIOTHCS iHTEpeciB
BeJIUKOI KiJTbKOCTi yUacHMKIB TaKoro cmiBpo6iTHU-
IITBa y BCix Kpainax ceity. I'mobamisamis ¢cBiToBOTO
TOCIIOJIapcTBa IMOPOAMJA IPUHIIUIIOBO HOBi €KOHO-
MiuHi cy0’€KTH — TpaHCHAIIOHAJbHI KOMIaHii, umsa
TisIBHICTD OXOILIIOE TEPUTOPii JecATKa mep:KaB Ha
BCiX KOHTHWHeHTax 3eMHOI Kyii. Ilo-gpyre, riobadri-
3allis mpm3BeJa A0 3POCTAHHS Mirpamii HaceJeHHS.
IIpuunny miei mirpaiii pisHi, aje BOHU IOPOJKYIOTh
y OaraThox KpaiHax momiOHi mpobjemu, moB’sa3aHi
3 IIPABOBUM CTAHOBHIIEM iHO3eMHUX I'POMAJAH Ha IX
reputopii. ITo-Tpere, OypXIuUBUI PO3BUTOK, IIOB’f-
3aHe 3 MPOIeCOM TIIobasizaIfii MacoBUX KOMYHiKa-
i, He TMIBKU Pi3KO PO3IMMPUIO iH(popMaIifiHMi
o0MiH Mix KpaiHamu, a i TOPOaMIIO FOCTPY MpodIeMy
3aXMCTY iHTeNeKTyaapHOI BaacHocTi [11].

Posrnamaioun 1mpaBoBe peEryJiOBaHHA €KOHO-
MiYHMX BiITHOCHH B CyYacHHUU IIepioJ, He MOKHA He
BpaxoOBYBaTH CBiTOBi iHTerpaIiiiti mpoiecu B chepi
exoHOMiKHU. Bee OinbIie muTaHb eKOHOMiuHOI mpo-
OJeMaTHKY BWHOCUTBCSA HA MIi’KHAPOITHO-IIPABOBE
peryJaoBaHHd, i, K HACTiZOK 3 I[bOTO0, BiI0yBaETHCA
30i/IbIIeHHA KiJIbKOCTI Mi2KHAPOAHUX JOTOBOPIB, 1[0
peryaonTh eKkoHoMmiuHi Bigmocuuu. Tak, me B 90-i
pp. XX cr. 3’ABMIOCA KiJIbKa IPaBOBUX JOKYMEHTIB,
IO YiTKO (JOPMYJIIOIOTh HOPMHU-NPUHIMIIN MiXKHA-
POIHOI TOPriBii, BU3HAHI CTOPOHAMM Mi’KHAPOITHOI
TOPTiBJIi B AKOCTI HOPM IIpaBa, IO TilOTh B I[LOMY
cerMmenTi cBiToBOi eKoHOMiKM. HaBegmene i 103BosIs€
iX BUKOPHUCTOBYBATH B AKOCTI Mi:KHAPOAHUX IIPaBO-
BUX aKTiB apbiTpaskaMu s BUPIIlleHHS KOHKDET-
HUX CIIOPiB:

— IPWHININ MiKHAPOTHUX KOMEPIIAHUX HOro-
BopiB YHIIIPYA [7];

— TpuHIUNY CBPOIEHCHKOro J0roBipHOro Impasa [6];

— B8Bij mpuwHOHMIB, mpaBwa i craHmapriB Lex
mercatoria [14].

Ilpuanunmun YHIAPYA 6yau  migrorosiemi
MixKypamoBoIo oprauisamieto — MixkHaApOAHUM iHCTH-
ryToM yHidikarii mpuBatHoro mpasa (YHIIPVYA).
IloKyMeHT He € MiXKHApOZHOW0 YTroji0l0, ajie B CHJIY
aBTOPUTETHOCTI OpramHisaiii, mo IOoro CTBOPW.JIA,
JTOCHUTDb YaCTO 3aCTOCOBYETHCS IPU CKJAJAHHI MiXK-
HapoOJHMX KOHTPAKTIB Ta BUPIIEHHI MiKHApPOAHUX
KOMEpIiHNX cymepeuok. IlpwHIMION €BpOIeH-
CBKOTO JOTOBiPHOTO IpaBa PO3POOIANHUCST B PAMKaX
€Bpomeiicbkoro Coio3y A4 mimeii eBpomeiichbKoi mpa-
BOBOI iHTerparii.

Y saranpHill Kaacudikailii MmiskHapOAHO-IIPABO-
BUX IizcraB yHi(ikamii yKpaiHChKOI0 3aKOHOIAB-
ctBa y c(epi mpuBarHoro mpasa aktu YHIIIPVA
MOKYTDb OyTH JUINE MidKHAPOSHUMY PEeKOMeHIaIli-
amu. I, AK cBigunTh IpaKTHKAa, Jep:KaBU CBiIOMO
MOIY caMe HLIAXOM JieriTmMarii pexoMeHzaIii
MisKHapomHOI MiKypAL0BOI opranisaiii, 1o He Mae
Tpele/ieHTiB Y MisKHAPOJHOMY IyOJiYHOMY TIpaBi.
Yuidpixosani mpaBuna, axi Bugaiorsca YHIIIPYA,
B 3B’fIBKY 3 MLXKYPAZOBOIO CTPYKTYPOIO opraxiszamii
3as3Buuail MaioTh (POpMy IPOEKTiB OaraToCTOPOH-
HiX Mi’KHApOJHUX JOTOBOPiB, HOPMU AKMX MOBUHHI
MaTHu IPUMAT HaJ HaIiOHAJbHUM IPABOM JepiKaB,
1[0 MiAmucaayW BiAMOBiZHY KOHBEHIIiI0, i IOMHO
KOHBeHIia Habupae umHHOCTI. (3rigHO yKpaiH-
CbKOTO 3aKOHOJABCTBA, MOMiOHI JOTOBOPH CIif
VKJIagaTu 3a ymMoBu patudikarii, i Taka inimiaTusa
MOBMHHA IOXOAWTH 3 TEKCTY IPOEKTY IOT0BOPY,
OCKiJIbKM JJ1d TaKoi KaTeropii MisKHapoJHUX JOTO-
BopiB 3akoH YKpaiuu «IIpo mikHApoHI HOrOBOPH
Yxpainu» He mepenbauae 060B’A3K0BOI YMOBH ix
parudikarii.)

Ogmak BigcyTHiCTB, 3 0JHOTO GOKY, AOCTATHLOI
TOTOBHOCTI ¥ KpaiH-uJeHiB iMIIJIeMeHTyBaTH MOAi0H1
KOHBEHIIii, & TaKO JOCUTH TPUBAJIUU Uyac BCTYIY
TaKUX KOHBEHIIiH ¥ CHIIY, II[0 TAKOK IIOB’A3aHO 3 iX
iMmIeMeHTAaIi€I0, 3yMOBMIIO Bee OiJBIT yacTe BUKO-
pUCTaHHA aJIbTePHATUBHUX (POPM HOPMATHBHO-IIPA-
BOBOTr0 peryxioBanHd. CaMe 0 TaKMX aJbTePHATHUB-
HUX (OpPM HANEKUTh aKT, AKUM OyJIO0 HMPUAHATTI
B 1994 porti IIpuHINIiB MixKHaAPOAHUX KOMEPIiAHIX
norosopis YHIIIPYA [7].

Hespaxxatoun Ha iHguBigyanpmmit migxim, obpa-
HUHM y paMKax PiBsHOMaHITHMX HAIliOHAJIbHUX IIpa-
BOBHUX CHCTEM 3 METOI0 YHiBepcaJisailili HaIlioHaJb-
HOTO IpaBa, OiLNBIIICTH Jep:KaB ChOTONHI POOIATH
KOHKpPeTHI Kpoku no ii peamizamii. Haitmeprme, me
BUPOOJEHHS OiJBII-MEeHIN YHiBepCaJbHUX 3arajb-
HO-IIPABOBUX KOHIIEIIIi IPaBOBOTO PO3BUTKY, IO
BiZoOpasxaloTh cyuyacHe OCMMCJIEHHS pOJi IIpaBa
B CYCIiIbHOMY KMTTi. 3a3HaueHOI MeTH MOKHA
IOCATTH 3a JOTIOMOTO0I0 PO3BUTKY i BUBHAHHA 3arajb-
HUX KOHIIENIi#l 3a0e3meueHHsA IpaB JIOJUHHI Ta TPO-
MagdHWHA, 6araTOMaHITHHX (JOPM BJIACHOCTI TOIIO.
TaxoMy mporecy TaKo:K CIpusie BUPOOJIEHHS OTHO-
MaHITHMX ITPAaBOBUX HOPM, II[0 PETryJIOIThH chepu
B3aeMOBifmHOCHH MiK mep:kaBamu [10].
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BucnoBku. OT:xe, B Mi;KHAPOJHOMY IPHUBATHOMY
ImpaBi BHACHIZOK IpoIeciB riobartizamii mouasa
CKJaJaTHCA BJACHA CHUCTEMAa OCHOBHHUX 1 JOIIOMIiXK-
HUX J[Kepesa IIpaBa, BaBIAKW SAKUM Bimobpaska-
IOTBCA OCOOJMBOCTI CYUaCHUX IIPUBATHOIPABOBUX
IpaBOBiTHOCHH. Pe3ynbraTWBHICTH, €()EKTHBHICTS,
a TaKOoX IX TeMIIM 3aJIe’KaTh BijJi IeBHUX (PaKTOPiB,
K1 BimoOpasKkaroTh 0COOJMBOCTI PO3BUTKY Ta (PYHK-
IIIOHYBaHHS HAI[iOHAJILHOTO IIpaBa, a TaKOMXK IHOT0
MOTeHITias 1 3AaTHICTH 0 TpaHchopMAIlil i BILIU-
BOM TIuIofaisamifiuux mporeciB. MixkHapomHa yHi-
(ikamias TpWBATHOTO IIpaBa 3aBKAW Mae OiTBITHI
BILIVB Ha HAIliOHAJIbHE IIPABO, HiK IPeaMeT, 3 SKOTO0
BOHA BiI0OYBa€THCA, 1 I1e € Iy:Ke BAXKJINBIM ACIIEKTOM,
OCKiJIbKM BiH XapaKTepu3ye HepO3pUBHICTh MijKHa-
POJHO-IIPaBOBOI YHihiKaIlil BHYTPilITHbOAEPKABHOTO
mpaBa AK €AWHOTO COIIOKYJBTYDPHOTO ABUIINA IJA
KOXKHOTO CYCIIiILCTBA.
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AHnoranis

Hoeocad I. B. TeopernuHi 3acagum mOCHiIKeHHT
NUTaHb yHiikamii MiskHapogHOr0 MPUBATHOrO NMpaBa B
ymoBax riobasmisaiii. — Crarra.

CraTTa € JOCTHif:KeHHAM NHUTaHb yHipikamii mix-
HapOJHOTO IPHMBATHOI'O IIpaBa B yMoOBaxX rjo0ajisairii.
Hamu 6ysno 3’sicoBaHO, IO PO3BUTOK MiKHApPOZHOTO
mpaBa y Apyriit mosoBuHI XX cToJiTTA i Ha HOUYATKY
XXI cromitTa BigOyBaeThCcA BHACTIJOK CUCTEMHHUX COIIi-
aJbHUX Ta €KOHOMIiUHU3 3MiH, B AKUX B JEII0 cyIepe-
ynuBil (hopMi 3mificHIOETHCA TOEAHAHHS TyIobaisamii Ta
perionasmizaiii. JlocuTh BaKJIWBUM iHCTPYMEHTOM TJIO-
Oasisarii € yHi(hikaiis, 1mo Tako:X iMaHEeHTHO BJIACTHBA
MiKHapOAHOMY IpaBy. BusHaueHo, I0 MikHapojHa
yHi(piKaIia HaIiOHAJIHLHOI'O 3aKOHOJABCTBA € MOKJIM-
BOIO TiJILKM Ha OCHOBi YHi(piKOBaHOTO MiKHApPOTHOTO
mpaBa, a0o K 3araJIbHOrO, a60 K B MeKaX PerioHaJIbHOTO
MiXHApOAHO-IPABOBOr0 CcHmiBpobiTHMITBA. Hamm pos-
KDHUTO, III0 B YMOBAX ChOTOJEHHA 3aBAAKYU B3AEMHOMY
BILIMBY Ta B3a€MOIPOHMKHEHHIO Pi3HUX IPABOBUX CHC-
TeM I[pPHBAaTHE IPaBO OyAb-AK0I KpaiHM IIPeaCcTaBJIsd-
€ThbCA HUBKOW €IUHUX JKepen mpaBa. Cama i cuctema
IUKepes KOKHOI 3 KpaiH MOsKe MeBHUM YMHOM BigpisHA-
THCh, IPOTEe HAOIp eJIeMeHTiB SK IPABUJIO 3ATUIIAETHCS
rakuM camuM. OCHOBHA BiAMiHHICTH MOKe MOJATATH B
ix iepapxii, a Tako pOJIi Ta 3HAUEHHi TOr'0 UM iHIIOTO
BUAY, IIPOTe 3 IMJIWHOM Yacy, XapakTep i amicT miepen
mpaBa OyayTh MaTH Bce OiJbIN yHiBepcaJbHUN Xapak-
Tep. BupoBamKeHHA TPUHIMIIIB MiKHAPOJHOTO IIpaBa
K YaCTHHHU HAIliOHAJbHOI MPaBOBOi cucTeMu 6ilbITocTi
Jep:KaB MOXKHA CKa3aTH € MePIITUM eTanoM riobasisaii.
3aBIAKN MPUHIANAM BHU3HAUAETHCA 3MICT ycix iHITHX
TIpMBATHONIPABOBUX HOPM, TOMY iX GyHIaMeHTaJIbHE
Ta BUXifHe 3HAUEHHA Bifl3HAUAETHCA MPAKTUYHO Bcima
nocaigaukamu. OKpecieHo, IO y3aTraJbHUBIIM IIPaK-
THKY IMepIINX icTopuuHuX eramiB yHidiramii y chepi
MiKHAPOJHOTO IPUBATHOTO IIPaBa BiKe He Y3TOKYEThC
3 0COOJIMBOCTAMY CYYaCHOTO TANy PO3BUTKY MiMKHAPOJ-
HOro IpaBa. YHidikamisa Bce 01l 4iTKO BigbyBaeThCS
K YHiBepcaJbHMH MeXaHi3M PO3BUTKY MiKHApPOIHOTO
mpaBa. 3IiiCHIOEThCA ypisHOMaHITHeHHS ii cmoco0iB Ta
MeTOZiB B YMOBaX IOCHJIEHHS robamisamiiiHuX mpoile-
ciB Ta GOopMyBaHHSA aBTOHOMHUX IIPABOBUX CHUCTEM iHTe-
rpamifinux o0’e€qHAHb. ¥3araJlbHEeHO, 10 3BAKAUN Ha
MeTy MiskHapoaHoi ymi(ikalii sakoHomaBcTBa, MOXKHA
TOBOPUTH IIPO IPABOBi 0COOJMBOCTI MisKHAPOITHO-IIPABO-
BUX iHCTPYMEHTiB, CIPAMOBAHUX Ha TaKy yHidikariio.
Humu MmoxxyTh OyTH He JIuIlle MiXKHAPOAHI OTOBOPH, ajie
% aKTH «M’ SIKOT0» Mi)KHAPOMHOIO IpaBa. Y BY3bKOMY
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CerMeHTi MPaBOBiAHOCHH MiKHAPOJHA VHi(iKaIia MOXK-
JINBA Ha OCHOBi 3BMUA€BOTO IIpaBa.

Kawuosi crosa: MiskHAPOJHE IPUBATHE IIPABO, YHidi-
Kalig, riaobamisaiis, mpaBoBa cdepa, MiKHApPOZHO-Ipa-
BOBi mizcraBu.

Summary

Novosad 1. V. Theoretical principles of research of
questions of unitization of international private law in
the conditions of globalization. — Article.

The article is research of questions of unitization
of international private law in the conditions of
globalization. It was found out by us, that development
of international law in the second half of XX of century
and at the beginning XXI of century takes place as a
result of system social and exomomiumms changes in
that in something combination of globalization and
revivifying come true a contradictory form. A fairly
important tool of globalization is unification, which is
also inherent in international law. It was determined
that international unification of national legislation
is possible only on the basis of unified international
law, either general or within the framework of regional
international legal cooperation. We have revealed that
in today's conditions, due to the mutual influence and
interpenetration of different legal systems, the private
law of any country is represented by a number of single
sources of law. System of sources each of countries can

definitely differ, however the set of elements as a rule
remains to the same. A basic difference can consist in
their hierarchy, and also role and value of that or other
kind, however in time, character and maintenance of
sources of right will have all more universal character.
Introduction of principles of international law as parts of
the national legal system of most states can be said is the
first stage of globalization. Due to principles maintenance
is determined all other mpuBaTHOmpaBOBUX norms, that
is why them a fundamental and initial value is marked
practically all researchers. Outlined, that generalizing
practice of the first historical stages of unitization in
the field of an international private law already does
not comport with the features of the modern stage of
development of international law. Unification is taking
place more and more clearly as a universal mechanism
for the development of international law. Its methods
and methods are being diversified in the context of
strengthening globalization processes and the formation
of autonomous legal systems of integration associations.
It is summarized that, taking into account the goal of
international unification of legislation, we can talk about
thelegal features of international legal instruments aimed
at such unification. They can be not only international
treaties, but also acts of "soft” international law. In the
narrow segment of legal relationships an international
unitization is possible on the basis of ordinary right.

Key words: international private law, unification,
globalization, legal sphere, international legal grounds.
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nepwiuii cexpemap 8i00iny aHari3y, NAAHYBAHHA Ma iHpopmayil
Jlenapmamenmy Koncyavevkoi cayxou Minicmepcmea saxopdonHux cnpas Ykpainu

MOCBITYEHHA KOHCYJIOM HIJIFOBHUX TOTrOBOPIB: CIIIBBITHOMEHH S HOPM
3AKOHY YKPAIHH «ITPO MIKHAPOJHE ITPUBATHE ITPABO» TA MIJKHAPOJHUX TOTI'OBOPIB

loBopsaum mpo cmiBBigHOIIEHHS HOPM 3aKOHY
Yxpainu «IIpo mikHApomHe mpuBaTHe mpaBo» [1]
(Hamami-3aKoH) Ta HOPM MiKHAPOTHUX TOTOBODIB
I0[I0 NLIIOOHUX JOTOBOPIB PO3MOUYHEMO aHAJMI3 3i
cT. 3 3aKoHy, 1e WaeTbcd IPO: «AKUWO0 MiHHAPIOO-
Hum 002080poM YKpainu nepedbaiero iHuLi npasuaa,
Hi% 8CMAHO6JEHT YuM 3AKOHOM, 3aCMOCOBYIOMbCA
npasusa uybozo MixHapodnozo dozosopy». TobOTo,
MiKHApPOAHiI TOTOBOPYU MAIOTh IepeBary Haj IIpaBu-
JIaMu, BCTAHOBJIEHUMHU Y 3aKOHi, aJje Iie MOJOMKeHHs
3aK0HY BapTO PO3TISIATH B [ii.

Haiimepimioto morpebye ananisy KomBeHmis mpo
IIPaBOBY JOIIOMOTY i ITPaBOBi BiTHOCHHY Y IIMBiIBHUX,
cimeitHux i kpuMinaapHUX cipaBax[2] (Hagani- KoH-
BEHIIif), AKY pamupiko6aHo i3 3acmepexrceHHAMU
3akxonom Yrpainu N 240/94-BP 6id 10.11.94 p. II]odo
8HACAI00K po3noyamoi Hew 8iliHu npomu Ykpainu.
Ane wodo inwux Kpain, axi pamupixysanu yio Kou-
eenuyino eona € Oitoyorw. 1la Kousenmisa me MicTuTh
OKPeMUX IIOJIOKEeHb IIPO MLIIO0HI I0roBOpH, aje
B cT. 27 MaoTh MicIle IpaBwWJja IOJ0 BU3HAUEHHS
3aCTOCOBYBAHOI'O 3aKOHOJABCTBA 10 BPEryJIIOBAHHSA
TIPABOBITHOCUH MiK MOAPYKIKAM, BUXOIAUN 3 TAKUX
o0cTaBuH:

1) AKIIO mOAPY:KIKA Mae€ CIILIbHE MicIle TPOoKu-
BaHHS B OJHIi# i3 KpaiH, 10 X MPABOBiIHOCHH 3aCTO-
COBYETHCS 3aKOHOZABCTBO ITiel Kpainu. Omixe, Ha
Hawy Oymky, 00 yux npasosiOHOCUH KOHCYIU He
manmy 6y0v-1K020 8i0HOULEHHA | NOCBI0UeHHA ULLI00-
Ho2o 002080py Mae 30iiicHI08amMuUC HOMAPiycom yiei
Kpainu';

2 ) AKIIO OAWH 3 IOAPYKIKSA MIPOKMBAE HA TEPUTO-
pii oxuiei Horosipuoi Croponu, a fpyruii — Ha Tepu-
topii inmoi [Jorosipaoi Croponu i mpu 1ibomMy 00uABa
3 IOAPY KK A MAIOTh Te caMe TPOMaIAHCTBO, IXHi 0CO-
Oucri i MaiHOBI IIPABOBIMHOCWHY BU3HAYAIOTHCSA 34
3akoHogaBcTBoM Tiei Horosipuoi CTopoHm, rpoma-
IAHAMU AKoi BoHU €. B makomy eunadxy, Ha Hawy
OYMKY, HAZOJOC MAE CMABUMUCA HA Z2DOMAOIHCMEI
000x 3 nodpyxcxs i 8i0nogidHo, Koau il0emubcsa npo
epomadsan Yrpainu, mo KoHcya Yipainu mae 6ymu
Hadinenull n0BHOBANECHHA 3 NOCBIOUEHHA ULLIOOH020
dozosopy;

1 TIPUMITEKA: Tyr i Hagadi KypcMBOM HABELEHO aBTOD-
cbKe TayMadeHHsa HopM KoxBenirii.

© €. €. Dypca, 2022

3) AKII0 OWH 3 TOAPYKIKSA € TPOMAIAHUHOM
onuiei foroBipuoi Croponwu, a [lpyru# — immoi {oro-
BipHOi CTOPOHMU ¥ OZWH 3 HUX IIPOKMBAE HA TEPUTOPii
ofHiel, a apyruit — Ha TepuTopii iHmoi HorosipHoi
Croponu, To iX ocoOucTi i MaitHOBI ITPaBOBiTHOCHHY
BU3HAUAOThCA 3a 3aKoHOZaBcTBOM [lorosipaoi Cro-
POHM, Ha TepPUTOPil AKOI BOHM MaJi CBOE OCTAaHHE
cminpHe Micre mposkuBaHHA. Ha nawy Oymky, ye
NUMAHHSA Bupiwumu CKAA0HO, OCKILbKU, HABIMb,
npu 6CMAHO0BLEHH] PaKmy cniivbH020 nepedyeéanns
nodpyxcxs 8 00HIU 3 KPAIH, NUMAHHA 11020 CNiNLHO20
Micys NPOHUBAHHA MONCHA 6CMAHOBUMU, AK NDPA-
8U.0, Iulle i3 ix cais, a He doxymenmanvHo. Haepad
YU YKpaincvKi epomadsanu 30epicaromb 002060pu
operdu xumaa abo 3a8x0u 30ilicHI0OIOMb Peecmpa-
Uit iHWL020 3 NOOPYXHCHA — iHO3EMHO20 2DOMAOAHUHA
8 ceoemy wumai mowo. Tomy maruil kpumepiit aK
KOJAUULHE CNiJlbHe Micue NPONUBAHHL MONCHA Opamu
3a 0cHO8Y 01 6CMAH06]EHHA 3A4KOH00ABCMEA, AKe
Mmae 3acmocosysamucs 00 8pezyni06aHHA 6i10HOCUH
nodpyxcxcs. Binvue moeo, y yvomy xpumepii it0emucs
PO MUHYAUL 4AC, OMIHCe BIH MONCE BUKOPUCTOBYEA-
mucs 6 cydax, a He npu noceidyenni uLn06H020 0020-
80py, axuil 0yde diamu 6 maildymHvoMy.

4 ) fAxrmo ocobu, 3a3HaueHi B myHKTi 3 miei crarri,
He MaJii CIIJIBHOTO NIPOMKWBAHHA HA TEPUTOPiAX
HoroBipaux CropiH, 3aCTOCOBYETHCSA 3aKOHOJAB-
ctBo JloroBipHOi CTOpPOHM, yCTaHOBA AKOI PO3TIALAE
cupaBy. He duenauucy Ha me, Wo Y UbOMYy NYHKMI
iidembcs npo posenad cnpasu, Ha HAWY OYMKY, 6iH
Mae npame Gi0HOweHHA 00 KOHCYAi6 i mae cnpuil-
mamuca ax eulip npasa A604HuM waaxom. Toomo,
Y pa3i 36epHeHHS HapeueHUX albo nodpyxcxs 3a
nocgiduennaM Wao0H020 002060pYy 00 KOHcYyLa YEDa-
iHu, ocmauHill mae nocgidyumu wawbHuil 00208ip,
00HaK auwe 3a 3axoHodascmeom Yxpainu. Beaxca-
EMO MAKOXC, WO Yell nynKkm mae Oymu 3a2albHUM
i nozaunymu nonepedniil, OCKiIvKU He NOMPIOHO, HA
Hawy OYymMKy, n030a8AAMU HAPELEHUX MA NOOPYHCHCA
npasa 6ub0py 3aK0HO0ABCMEA, AKe MAE 3ACMOCO8Y-
samucs 00 8pezyi06aHHA iX 610HOCUH;

5) IIpaBoBigHOCHMHU TOAPYKIKA, IO CTOCYETHCA
IX HepyxoMoro MaiiHa, BUBHAUAIOTHCA 32 3aKOHO/IaB-
crBoM JloroBipuoi Croponu, Ha TepuTopii aKo0i 3HA-
XOIUTHLCS e MaiHO.

6) ITo cmpaBax mpo ocobucTi i MaitHOBI TPaBOBi-
HOCHHU IOJPYKKA KOMIIETeHTHi ycTanoBu [{oroBip-
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H0i CTOpOHM, 3aKOHOJABCTBO AKOI MifIIrae 3acTocy-
BaHHIO BiToBigHO 10 TyHKTIB 1-3, b miei cTarTi.

Bunukae saraibHe NHTAaHHS, a UM MOJKHA ITi
moyoskeHHa KomBeHmii cmpuiiMaTié SK IIpaBuUIia,
K1 CTOCYIOThCSA TOCBiJUEHHS IIIIOOHMX JOTOBO-
piB, 30KpeMa, i KoHcysoM? BBaikaemo, 10 MOXKHA,
OCKiNIbKM YacTMHA ILTIOOHWX [OTOBOPIB ITOCBimUy-
€ThCS B TIePiof ILI00y, TOMY i Ma€ 3aCTOCOBYBATHCSA
BiJIIOBiHE 3aKOHOLABCTBO.

[llomo HapeueHWX, TO MOKHA HAIOJATATHA HA
TOMY, II10 IIPH ITOCBiTUeHH] IIIII00HOTO JOTOBOPY BOHU
BIIpaBi 3pificHioBaTH BUOip mpaBa SK 3TiTHO IPUH-
Uy cBOOOAM AOTOBOPY, Tak i 3a u. 1 cr. 5 3akomy
Yxpainu «IIpo miskHapogHe MprBaTHE IpaBo». Tak,
JesdKi HAYKOBI 3a3HAYaiOTh: «..HaBiTh CHOTOMHI
IJIsT CiMeHHOTo IIpaBa IEBHUX [epPKaB XapaKTep-
HUM € BePXOBEHCTBO YOJIOBiKa; y 0aratbox Kpainax
NOHUHI B30epira€ThcAd HEPiBHONpPABHE IIOJOKEHHS
yoyioBika # gpy:kumHM B cim’i. [{uBinbHI Komekcu
TaKUX [OepP:KaB IepedavaoTh NIIIOOHUN TOTOBIp,
SKUH YKJIAJA€ThCA N0 ILTI00Y I 3aKpiliioe, HacaM-
mepen, IMpaBa 4Y0JI0BiKa Ha MAWHO APY:KUHM, TOOTO
HaeThea mpo 30eperKeHHS, X0U i Y 3BYKEHOMY
BUTJIAi, BHAUHUX IIepeBar B YIPaBJiHHI MaliHOM
i BupimenHi MaTepiaJbHUX TUTAHb NIIO0Y 3a YOJIO-
BikoM. fIK 3a3HaueHO B JiTepaTypi, Ii mepeBaru mIpo-
TOBKYIOTDH 30epiraTucsa i noHuHI B AprenTuni, Bpa-
smiii, Icmanii, e 40JI0BiK BUPiITye OCHOBHI MUTaHHA
VIpaBIiHHA MaiHOM»[3, ¢. 38-41]. Ase & Taki cami
YMOBM ULIOOHOTO [JOTOBOPY MOMKYTH 3’ ABUTUCSI
i B yKpaiHCHKill MpaKTHUIli He B CUJY IOCHJIaHHA HA
3aK0HOJABCTBO MEBHUX KPaiH, a BHACTIOK OasKaHHA
CTOPiH ZoroBOpy i He 060B’A3KOBO, 100 MEBHI mepe-
Baru Oyau HajaHi 4oaoBiKy. SIK Ha Taki ymMoBUM Mae
pearyBatu KoHcyan? [[oBoui yacTo B OKpeMux yKpaiH-
CHKMX CiM’X BiKe JOMiHYy€ TeHJEeHIlifd, II[0 YOJOBIK
3apo0Jisie TpoImi, a KiHKa iX 30epirae i BuTpauae Ha
moTpebu cim’i, BUXOBYE AiTeil Ta 3aiiMa€eThCA BeIEH-
HAM JOMAIIHBOTO rocmogapcTBa. OTike, GaKTUUHO,
yIIpaBJidA€e CIIBHIM MAaiHOM TIOADY KA.

B immmx kpainax, gKi mpuemgHAJHCSI OO0 IIpoa-
HasmizoBanoi KomBenirii, mpaBa KiHOK TpaguIiiiHO
oOMe:keHi, ajme Taki TpaguIlii HapogiB CBiTY Hape-
yeHi MAaioTh BPAXOBYBATM Ta BUBHAUATHCSI 3i CBO-
iMu mmamaMu Ha MaitOyTHE II[OLO0 CIiILHOTO KUTTS
B meBHi# KpaiHi. Tomy IM nIpu BuUpilIeHHI 1IHOTO
MUTAHHA JOUiJbHO BUXOIUTH 3 TAKUX JBOX KpHUTe-
piiB: Micia posTalnryBaHHS HEPyXoMoro MaiiHa Ta
IIPaBOBOTO PEKUMY i TpaAMIIii KpaiHu, B AKill BOHU
MaloTh HaMmip cmiibHO TposkuBaTu. Ilpu 1MBOMY,
3aKOHOJABCTBO KpaiHm MoKe OyTum Hamporpe-
CUBHIIIMM, ajie TPamuIlil maTpiapxaJbHUMU, TOMY
Bapro Opatm 10 yBarm Ii oOcTaBuHU. 30KpeMa,
mio KomBenmito parudirkysanm Taki Kpaimm: Pec-
nyoaika Bimopych, Pecny6mika Moamosa, Pecmy-
oamixa Bipmewnis, Pociticbxka ®@egepamnisa, Pecoyodmika
Kasaxcram, Pecny6aika Tamxukucran, Kuprusnka
Pecny6mira, Typrmenucran, YKpaina, Pecybrika

YsberucTan, ame My He OyZeMo HagaBaTH KOMEH-
Tapi ganiit ingopmarii.

XapaxTepHo, 1110 TOLi0HO [0 TOI0KeHb cT. 27 1miel
Komgenrrii persaMeHTOBaHI ¥ BiTHOCHHY MOAPYIKIK I
y YOTHPHOX IYHKTaX cT. 26 [loroBopy Mixk YKpaiHoio
i JIutoBchrKOI0 Pecy0rikor0 Ipo mpaBoBY LOIOMOTY
Ta IPAaBOBi BiTHOCWHY Y NUBiIbHUX, CIMEHUX i KPH-
MiHaIbHUX crpaBax[4], y cT. 26 [JoroBopy Mixk YKpa-
imoto Ta Pecmy0.urikoio I'pysis mpo mpaBoBy HOIIOMOTY
Ta IPABOBi BiIHOCHHMN y MUBLIBHMUX Ta KPHUMiHAJb-
HuX cupaBax[b], y cr. 26 IloroBopy Mixk YKpaiHOIO
ta EcToHCHKOI0 Pecmy0miKoio Ipo mpaBoBY JOITOMOTY
Ta IPAaBOBi BiIHOCHHYN y MUBLIBHMUX Ta KPHUMiHAJb-
Hux cupasax[6], cr. 25 [JoroBopy Mik YkpaiHOw Ta
JlarBificbkoio Pecmy61ikoi0 mpo mMpaBoOBY AOMOMOTY
Ta IIPABOBi BiIHOCMHU Y IMBILIbHUX, CiMeHHUX, TPY-
TOBUX Ta KPUMiHATHHUX cripaBax|[7].

To6To, HaBemeHi y ct. 27 nanoi KouBenmii ymoBu
00’€KTUBHO POBIIiHIOIOTHCS AK OOPYHTOBaHi, OTHAK
B IeAKMX MiKHAPOAIHUX JOTOBOPAX IIi MUTAHHS B3a-
rajii He perJIaMeHTYIOThCA i ITe He 3BasKaoun Ha JoOpi
CTOCYHKM Mixx Hamumu Kpaimamu. [[ng npukaady,
y Horosopi mixk Yrpainoio i Kuraiicbkoio Hapogaoro
Pecny06.rikoio mpo mpaBoBY LOIOMOTY V IIMBiIBHUX
Ta KpuMiHaThHUX cupaBax[8], B Yroxi mixk Yxpai-
Hoio Ta I'perbKoio Pecmy0ikoo Ipo mpaBoBY AOIO-
Mory B nuBinbHUX cupaBax[9], éidcymui ymosu uj000
6pezynI06aHHA TPABOBIIHOCUH MiXK IOADYKIMKAM.
I me He 3BasKaloOUM Ha Te, 3HAUHA YACTHHA TPOMAJIH
YKpaiHu aKTUBHO Mirpye, a TaKOK HEIIOOAWHOKUMU
€ BUMagKy IpubyTTa B YKpainy imirpantis 3 Kurato
Ta FPOMAJAH iHIMUX JePKaB.

3apas yKpaiHChbKa 30BHIINHS MOJITHKA € aKTUB-
HOI0, UMM BApTO CKOPUCTATHCS i JOTOBHUTH JBOCTO-
POHHiI OTOBOPM TPO MPABOBY MOIOMOTY IIOJIOKEH-
HAMHJ TIPO BPETYJIIOBAHHSA CiMEHHUX BiTHOCHH, 11106
KOHCYJM B3AaTHi Oyam OpieHTyBaTHCS, SKe IIPaBO
HapeueHi a00 mOAPY:KKA o0mpae, AKi yMOBM IIT0O0-
HOTO JJOTOBOPY € TOIYCTUMUMH.

dxmo ik KpaiHolo TepeOyBaHHA KOHCYJA
i YkpaiHoo He YKJaJeHO [OTOBOPiB IIpO IIPaBOBY
IOMOMOI'Yy B IMBIIbHUX 1 ciMelfHUX cIIpaBax, TO KOH-
CyJI Ma€ OiATHU BiAmoBigHO M0 3aKoHy YKpainu «IIpo
MiKHaApOAHe IpHUBaTHE MIPaB0», KOJU ¥ IIPABOBigHO-
CUHAX € iHO3eMHUH eJIeMeHT, 30KpeMa, xoua 0 omuH
YYaCHUK IIPaBOBIIHOCHH € I'POMAASHIHOM YKpaiHu,
AKUU TPOKMBAE 3a MeXaMu YKpaiHM, iHO3eMIeM
a00 ocoboto 6e3 TpoOMaIAHCTBA.

IIpu mpoMy, BM3HAIOUM T'POMALIHMHA YKpaiHu,
AKUN TPOKMBAE 3a MeKaMu YKpaiHu, 0e3 yTou-
HEHHSA CTPOKIB TaKOro NMPOKMBAHHSA, HOTO CTATyCy
MM Ma€MO CIIPUUMATH HOr0 K iHO3eMHUM eJIeMEeHT —
cy0’eKT, 1110 Ma€ TIIyMaunTuCA BigmoBigmo fom. 1 4. 1
ct. 1 3akony Yipaiau «IIpo mixkHapOgHE TpUBATHE
mpaBo». OnHAK, TaKe TPaBUJIO IIPH HOT0 3aCTOCYBaHHL
3a crarramu 59 Ta 61 1BOTO K 3aKOHY Mae iHITM
e(eKT, OCKIIbKY IOAPYKKA MOKe 00paTu A pery-
JIIOBAHHS MaHOBMX HACIiAKiB 100y IpaBo:
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— 0cO0HMCTOTO 3BaKOHY OTHOTO 3 TIOAPY KK,

— IIPaBO [eP:KaBU, V AKill OOUH 3 HUX Ma€ 3BU-
yaiiHe MicIe mepeOyBaHHA;

— CTOCOBHO MO HEPYXOMOI'0 MaiiHa, IpPaBO JAep-
JKaBU, Y AKif 3HAXOMUTHCS I MaiHO.

Buxoguts, 1m0 rpoMagsaHuH YKpaiHu, SKUQA IPO-
JKUBAE 3a KOPIOHOM, MO:Ke 00paTu mMpaBo 3a TphOMa
BapiaHTaMu, AKIIO MicIle pO3TaITyBaHHS HOT0 HEPY-
XOMOTO MaiiHa — TpeTd Kpaina. Aje X y TakoMy
BUNMAAKY MU TOBOPDMMO IIpO ILIIOOHWH [JOTOBIp,
a He IIPO IIPaBO BJIACHOCTi HA HepyxoMe MaiHO. IIpn
TaKOMY IiAXO[i 10 BPeryJIOBaHHA IMLIIOOHUX BiIHO-
CHH BapTO YTOUHIOBATH HA3BY TAKOT'0 AOTOBOPY, HA
3PasoK, SIK: «ILIIOOHUH TOTOBIp IMOZO HEPYXOMOTO
MaiHa» TOIIO.

3Bifcu BUMIMBAaTHMeE I iHIIIa HEY3T O KeHIiCTD, 1110
3ymoBJieHa 4. 2 ¢T. 61 11boro K 3aKOHY, 1110 BUOpaHe
IIPaBO IPUINHSIE 3aCTOCOBYBATHUCA Y Pasi 3MiHM 0Co-
OucToro 3aKoHY (CJIiZ po3yMiTy rpoMamsHCTBA) a00
3BUYANHOTO Micld mepe0yBaHHS TOTO 3 MOAPYKKI,
JI0 0COOHMCTOTO 3aK0HY a00 3BUYAHOT0 MicIid mepedy-
BaHHS IK0T0 0yJI0 IpKB’ I3aHe oOpaHe mpaso. OfHAK,
3B’AB30K Mi craTTamMu 59 Ta 61 3axoHy BTpaua-
€THCA, OCKLIBKY B TAKOMY Pasi Ma€ MPUIUHATH CBOIO
Iifo ¥ MII00HUHI JOTOBip, Ae 3adiKkcoBaHe Mpaso, 10
3aCTOCOBYBATHMEThCA A0 ILIOOHUX BifHOCWH. BBa-
JKAeMo, IO y ILIIOOHWHE OTOBip MOXKHA BHOCHUTH
3MiHM 1 HaBiTh 3MiHIOBATU IIPABOBHUI PEKUM MaliHA
MOAPY KK, aJie MLIIO0HWH N0TOBip He MOBUHEH IIPHU-
IUHATHU CBOIO Jil0 V 3B’A3KY 3 Iepei3foM HOAPYKKA
B iHIIIy KpaiHy.

ITo cyTi, yknameHuii ma00HMHE JOTOBip — 1€ 0CO0H-
CTHUH 3aKO0H JJIS MOAPYIKIK S, TOMY HOT0 IIpaBOBe 3HA-
YeHHS He MOXKe 3aJIeKaTH Bif Tiei Kpainum, e MeIKae
TOAPY:K:K s, a fioro Aid abo Horo MpUINHEHHSA 3yMOB-
JIeHa iX CHIiTbHUM BOJIEBUSABIEHHAM. ToMy @ y 4. 2
ct. 61 Sakony Yrpainu «IIpo miskHapoaHE MIpUBaTHE
paBo» aBTOPM MaJX Ha yBasi, CKopill 3a Bce, IO
HOBE IIPaBO 3aCTOCOBYETHCA 3 MOMEHTY TTOCBiTUeHHSA
ILTI00HOTO TOTOBOPY, a He mLIo0y. Ile MoxkHa mosc-
HUTH THUM, IT[0 BCA IIA HOpPMAa IIPUCBSIYEHA MAMHO-
BUM BiffHOCHHAaM IOAPYKIKA, & HOBUH eTan B TaKUX
BiflHOCHMHAX — IIe IIOCBifUeHHS IIII0HOTO JOTOBOPY
TOAPYKIKAM.

OueBUAHO, IO KOHCYJI Ma€ po3’ AsCHUTH Ti IPaBOBi
HACHiKY, AKi BUHUKHYTD Y IOAPYKIAKA, KOJIU BOHU
mocBiguaTs mumoOHuUE morosip. Ilpm mpomy, BapTo
OpaTu 10 yBaru, Imo YacTrHa IpOMaaH JK1Be 0e3 pee-
cTparii by i 0yab-IKUX MUCEMOBHUX 30008’ 13aHb,
YacTHHA PEECTPYE Peiriiiai mobu, ane He PeecTpye
o0y B opranax [IPAIICy, SKII0 oCTaHHLOTO He
BUMArae IepKBa, YaCTUHA PEECTPye NLII0M B Opra-
Hax [IPAIICy,y KoHCyJsa, ame Hi XTO He 3a60pOHSE
IrpoMafisTHAM YKJIAZATH TOTOBOPH PO CIiIbHE KUTTSA
Oe3 peectpamii m00y, Hanpukaad, Ha KIITAJIT
Opasmibcbkoro IloroBopy mpo moGaueHHs abo irta-
Jdifickkoro [loroBopy Ipo CIijJibHe TIPOKUBaHHA.
3oKpeMa, iTamilficbKuii JOTOBip MOBHICTIO PETryJIio-

€TbCA 3 TOYKU 30py (hOpMHU, BMICTY Ta HACHILKIB Tak
3BaHUM «3akoHOM Yipiraa» (Ne 76 Bix 20.05.2016)
1 MOXKe MicTHUTH:

— y3ro;KeHe PEryJioBaHHS METOAIB CIUPUAHHS
moTpedam

CIIiJIBHOTO JKUTTSA, BUBipeHe BiJIIOBiAHO IO IOcCa-
noBoi i mpogeciiimoi um moOyTOBOI Ipale3zaTHOCTL
KOKHOTO;

— Bubip pekuMy IOPUAUYHOL CIiTBHOCTI MaiiHa,
IJI8 AKOTO 3aK0H

MOCUJIAETHCA Ha MTpaBuJja, MPOJUKTOBaHI y cIipaBi
o6y, BaskauBicTs b0r0 BapianTy, AKUR y 0y Ib-
SAKOMY BUIAIKY 3aBXKIU MOKHA 3MiHUTH 3a TOIOMO-
TOI0 aKTa, II[0 Mae Taky caMy (opmy, AK i nepBicHUM
JIOTOBip, PO3YMi€ThCs, BPaXOBYIOUH, 1[0 HA BigMiHy
Bijm Toro, 1110 BigOyBaeThCs MM cy0’€KTiB, AKi mepe-
0yBaioTh y NLI001 UM IMUBLIBHOMY ILII001 (1T AKKX,
y MOBUYaHHI CTOPiH, 3aCTOCOBHMM MAaNHOBUM DEeKU-
MOM 3a 3aMO6YY6AHHAM € IODUIUUYHA CILIBHICTH
aKTHBiB), CIIiBMEITIKaHII He HAOYBAIOTH iHIIIOTO CMa-
mycy, TOMy KYIiBJIA Ta NOZAJbINEe YIPABIiHHA
HUMM aKTHBAMHU PETYJII0I0THCA HOPMaMHU 3aTaIbHOTO
mpaBa. II[o6 BimcTynmuTu Bix 1mux mpaBmi, mMOTPiOHA
cnermianbaa yroga[10].

OnHak, ocTaHHI JOTOBOPY HE MOKYTH OTPUMYBATH
HAa3BY ILTIO0HNX , TOMY I[LIKOM MOKJIMBHAM MOKE OyTH
Tepexin Bif MOrOBipHMX BiJHOCHH CIILIBHOTO JKHUTTS
0 IILTF00OHOTO JOTOBOPY, IO TAK caMo OyAe BUMAaraTu
(hixcamii mpaBa, AKe 3aCTOCOBYBATHUMETHCS 10 BPEry-
JIIOBaHHA MOAPY:KHiX BigHOCKHH. IlepeyMoBOIO IILII00-
HOTO JIOTOBOPY MOJKe CTaTH I JOTOBip IIPO 3apyUuMHU
3 eJIeMEHTaMU TOMEePeIHBOTO JOTOBOPY IIOA0 HACTYII-
HOTO IIIO0HOTO JOTOBOPY. 3BiCHO, IO TPUIWHEHHSI
Iii mogiOHMX He IIIIOOHUX JOTOBOPIB TAaK CaMO BapTO
IMeBHUM UMHOM (DiKCcyBaTH, a caMe: TOTOBOPOM IIPO
IPUINHEHHS mo0aueHb ab0 CIIiIFHOTO MIPOKMBAHHA.

Aute 3HOB TaKu MiJKPECINMO, 10 MLIIOOHUIH JOTO0-
Bip — Ile OCHOBHUI 3aKOH [JIA HOAPYKIKA, 1[0 MOKE
Oytu migrBepmkeHo i u. 3 cr. 5 3aKoHy YKpaiHm
«IIpo wmixHapomHe mIpuBaTHe MpaBo» (Hagaui-3a-
KOH), Jie BCTAHOBJIeHA MOKJINBICTD 3MificHUTH BUOip
IpaBa IoA0 MPABOUMHY B IiJoMy abo #ioro oxpemoi
yacTuHU. B TakoMy BapiaHTi MaTMMe MicIle CHHTE3
IBOX IPABOBUX CHCTEM, IO TaK CaMO 3yYMOBJIEHO
TIPUHITAIIOM CBOOOAM JOTOBOPY Ta BOJIEIO CTOPiH [0T0-
Bopy. I xoua B 4. 4 cr. 5 3akoHYy 3p0o0JIeHO HATOJIOC HA
TOMY, 1110 BuOip IIpaBa 1010 OKPeMUX YaCcTHH IIPaBo-
YMHY TOBUHEH OyTH IBHO BUPAKEHNM, HAM 31a€ThCS
TaKa BUMOTa 3aKOHY CYIIePeUnTh MIPUHIIUITY CBOOOIH
JIOTOBOPY, OCKiJIBKY B OCHOBI OTOBOPY JIEXKATh IIpaBa
Ta 000B’ A3KY MOAPYKIK S, a He IPABOB1 CUCTEMU.

IIpu npomMy, He MOXKHA BU3HABATH CBOOOIY ZIOTO-
BOPY a0COJIIOTHOIO, OCKLIBKY B TAKOMY pasi MOKYTH
MOPYIIIyBaTHCSA IIpaBa Ta iHTepecu iHmMMX 0cib. Aje
AKi mpobseMu MOMKYTh BUHUKHYTH, KOJU YacTHHA
IoroBopy Oy[e CKiIameHa 3TigHO YMOB 3aKOHOZABCTBA
Yxpainu, a uacTuHA 3TiJHO HOPM HiIMeI[bKOTo abo
MeKCHKaHCBKOTo mpaBa. ['os10BHe, 11100 1Ii yMOBHU He
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CyIepeunan OJHA OJHil, a mpaBa Ta 000B’A3KH CTO-
piH Oyoiu KoHKpeTHUMY i 3xificHennuMu. 11i kpuTepii
il Ma€e, Ha HAITY IYMKY, BiICTEKYBATHA KOHCYJI.

Inma piu, 1m0 ZOBOJII YaCTO B OTOBOPaX Ma€ KOH-
KPeTHU3allio JIMINe YacTuHA ITPABOBIAHOCHH, a IIOA0
immmoi yacTHHU POOUTHLCS BiJCHIKA IPO Te, IO BCi
HEY3TOM:KeHi CTOPOHAMH YMOBM [OTOBOPY OYIYTH
peryiioBaTuca 3akonogaBcTBoM. Ock B TaKoMy pasi
it Mae 0yTH KOHKPETHU30BaHe, 10 HOPM SKOT0 3aKOHO-
JTABCTBA BiJCMJIAIOTH CTOPOHU JOTOBOPY, KOJU BOHU
3HAXOATHC IIiJ IOPUCAUKITIEIO PIBHUX AepiKaB.

B KoHTeKcTi HaBemeHOro, BaKKO IIOT'OJUTHCS
3 o3uIliero TuX (haxiBIliB, AKi BBAMKAIOTD, 1110 IIII00-
HUM IOTOBIp — Ile, TIEPIII 3a BCe, YIOJla NPo BUPiULEHHA
CNIPHUX NUMAHb KUTTA cim’i, yKIageHa MiXK oco-
0aMu AKi BCTymaioTh y 16, abo mompy:xsxam[11],
T00TO B JAaHOMY BapiaHTi IPOMOHYETHCA ILIIOOHMIM
JIOTOBip cCIpUiMAaTH AK Pe3yJabTaT BUPillIeHHA CIIOPY.
Ha mam gymMKy, nLio0HHE JOTOBip — Ile B3aeMHIL
30008’ I3aHHA MOAPYKIKA HA MPEIMET iX CIiILHOTO
JKUTTS B MAOYTHBOMY, IIPUPOAHEBO, IIT0 3 I[LOTO IPH-
BOJY MOXKYTB OYTH CIIOpY i BUPOOJIEHNH KOMIIPOMic-
HM# Bapimar morosopy. OmHax, 3arajbHe CIPAMY-
BaHHS IIIOOHOTO JJIOTOBOPY — 3aCTEPErTH HAIepes
CIIOpH, KOHGIIKTH i BUSHAUUTH CIIOCOOU CIIiJIBLHOTO
JKUTTS MOAPYKIKS Ta immmi ymosu. CaMe TaKk KOHCYJIN
MalOTh XapaKTepUsyBaTH NLIIOHWUN [OTOBip, 1100
1ioro 0a:KaJy MOCBiJUNTH CTOPOHHU JOTBOOPY.

ARmo K caigyBaTy 3a JYMKOIO TaHOTO aBTOPA,
10 «IILII00HUM JOTOBOPOM PETYJIITHCS JIUIIE Mali-
HOBI BiTHOCMHM MiX HOJPYKKAM, BHU3HAUAIOTHCA
ixmi MaiiHOBi mpaBa Ta 000B’A3KM, a TAKOK MAalHOBL
mpaBa Ta 000B’ A3KY MOAPYKIKA AK 0aTbKiB» [11], TO
JIOCTATHLO 3MIiHUTM HA3BY JOTOBOPY i MO:KHA Oyme
perjiaMeHTyBaTH B JOTOBOPI i iHIIII muTaHHA, AKi CTO-
POHU IOTOBOPY BBAYKAIOTh iCTOTHUMU JJIS CBOTO Maii-
OyTHBOT'O JKUTTA.

IIpoananizoBaHa aBTOpPOM MHOXKMHA CAWTiB iHO-
3eMHUX HOTapiyciB [jae mizcraBu 3poOUTH BUCHOBOK
mpo Te, IO Ha BigMiHY BiJ yKpaiHChKOI IpaBOBOL
cHCTeMH, iHO3eMHi (paxiBIli He HOIIMPIOIOTH HAIpa-
IIbOBaHI HUMU IPOEKTHU AOTOBOPiB, He BUCBITIIOIOTH
myO.riuHOo BacHi cxeMu poOOTH 3 KIIi€HTaMMU, a JIUIIe
BCTAHOBJIIOIOTh Ti BUMOTH 0 JOKYMEHTIB, AKi KJIi-
€HTaM HeoOXifTHO MaTy Ipu coli, KOJIU BOHU 3BEPTAa-
I0ThCA H0 HoTapiyca. OTiKe, KOKHUI IOTOBip CTBO-
poeThed iHAMBiAYaJIbHO, a He 3a mabjaoHoMm. IIpm
IbOMY, B Mepe:xi [HTepHeT HeMOKINBO 0YJI0 3HANTH
JOTOBOPiB 3 iHO3EeMHMM €JE€MEHTOM, I[00 OLiHWTH
CKJIAJHiCTh POOOTHM 3 MiATOTOBKM Ta IOCBigueHHA
TaKMX JOTOBOPIB K HOTApPiycaMu, TaK i KOHCYJIaMu.
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AHoTanis

®Dypca €. €. IlocBiTueHAA KOHCYIOM ILTIO0HUX AOTO-
BODIiB: cliBBiqHOMIEHHA HOPM 3aKoHY YKpainu «IIpo mix-
HapojiHe IPUBATHE MPABO» Ta MisKHAPOTHUX JOTOBOPIB, —
CrarTs.

Y crarTi mpoaHai30BaHO MisMbHICTH KOHCYJIA i3 BUU-
HeHHA TaKoi HoTapiajabHOI Aii AK TOCBiAUeHHS UILIIO0Y
dK HapeueHWMM, TaK 1 HOAPYKKAM. Y 3B A3KYy 3 THM,
III0 YKPaAiHCBKUU KOHCYJ 3IiHCHIOE CBOIO MifJBHICTH Ha
TepUTOPii iHO3EMHOI Iep:KaBH, TO Cy0’€KTaMU 3BEPHEHHA
0 HHOTO 3a BUMHEHHAM HOTApiaJbHOI Aii MOXKYTH OyTH
K rpoMafaHy YKpaiuu, iHosemHi cy0’eKTu Ta ocodu 6e3
rpomagdaHCcTBa. TOMY JOCUTD BaKJIMBUM IIPU ITOCBiTUeHH]
KOHCYJIOM IILII00HOTO [OTOBOPY BUOip IpaBa, AKe Mifaarae
3acTocyBaHHIO. ToMy 3 Iiel MeTOI0 aBTOPOM IIPOAHAIB0-
BaHi HOpMu 3akoHY YKpainu «IIpo MiskHapoAHE IpuBaTHE
IpaBo» Ta HOPMHU MiKHAPOAHMX aKTiB IMOAO ILTIOOHUX
IoroBOpiB. ABTOPOM IIpoaHaIi3oBaHa cT. 3 JaHOTO 3aKOHY,
ne aeTbed Mpo: «SAKImo MisKHAPiogHUM TOTOBOPOM YKpa-
iny mepemOaueHO iHINI IpaBMJa, HiX BCTAHOBJEHI I[UM
3aK0HOM, 3aCTOCOBYIOThCA IIPABUJIA IIHOTO MiKHAPOJHOTO
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JIOTOBOPY» . 3p00JeHNI BUCHOBOK IIPO Te 110, MisKHAPOTHI
JIOTOBOPYM MAlOTh II€pPeBary Haj IPaBUJIAMM, BCTAHOBJIE-
HUMHU Y 3aKOHi, aje Iie HOJOoKeHHd 3aKOHY BapTO PO3-
raagati B gii. Hagauuii HaykoBuii koMeHTap KonBeHIrii
IIPO IIPABOBY JOMIOMOT'Y i IIPaBOBi BiIHOCUHY Yy IUBIIbHUX,
ciMeMHUX 1 KPUMiHAJIBHUX CIPABaxX y KOHTEKCTI MOMKJIM-
BOCTi 3acTOCyBaHHA ii HOPM KOHCYJIOM IIPU IOCBiTYeHHA
IILTF00HOTO JOr0OBOPY. ¥ KOHTEKCTi aBTOPCHKOTO HAI3Y CT.
27 niei KonBeHmii Tako: aKIeHT 3po0JeHO Ha perjaMeH-
Taiii BifHOCUHY mOAPYKKA Y JloroBopax Mix YKpaiHoio
i Ipo mpaBOBY AOIIOMOTY Ta IPABOBi BiTHOCMHU Y IUBilb-
HUX, ciMeMHUX 1 KpUMiHAJAbHUX cIpaBax i JINTOBCHKOIO
Pecny6utixoro, Pecriy6.rikoro I'pysis EcTorchkoro i JIaTsiii-
cbKo10 Pecniy6irikoro Hagano anasris muro0HuX i mogioHux
IIo HuX noroBopiB B Bpasuuii, ITanii. 3po6ieHo BUCHOBOK
PO Te, IO NLIIOOHUI JOTOBIp — I1€ OCHOBHMI 3aKOH IJIs
MOAPY:KIKSA, IO MOKe OyTM HminTBepA:KeHo i 4. 3 CT. D
3akony Ykpainu «IIpo MikHapozHe MPUBATHE IPABO», 1€
BCTAHOBJIEHA MOJKJIUBICTH 3ificHMTH BUOip IIpaBa IOIO
IIPaBOUMHY B I[iIoMy a0 0T0 OKpeMoi uacTuHu. B Takomy
BapiaHTi MaTMMe MicCIle CHHTe3 IBOX IIPABOBUX CHCTEM,
IT0 TaK CaMO 3yMOBJIEHO IPUHITUIIOM CBOGOAM JOTOBOPY Ta
BOJIEIO CTOPiH moroBOpy. I Xoua B 4. 4 cT. 5 3aK0HY 3p00.JIeHO
HAT0JI0C HAa TOMY, 1[0 BuOip IpaBa ImoJ0 OKPEeMUX YaCTUH
TPaBOYMHY MOBWHEH OyTM SBHO BUpPa:KeHUM, AJie aBTOD
BBa’Kae€, Taka BUMOra 3aKOHY CYIePeYUTh IPUHITAIY CBO-
601 TOTOBOPY, OCKiIBKY B OCHOBI JOTOBOPY JIEKATh TpaBa
Ta 000B’ I3KM IOAPYIKIKI, a He IPABOBi CCTEMH.

He mae mpob6siem, Koau yacTwHA JOTOBOPY Oy/e CKJia-
JeHa STiTHO YMOB 3aKOHOJABCTBA YKpaiHMW, a YacTHHA
3TiIHO HOPM HiMeIbKOro a00 MEeKCHKAaHChKOTO IIpaBa.
TosoBHe, 100 Ii YMOBU He CylepeumMad OfHA OAHiH, a
IIpaBa Ta 000B’ A3KY CTOPiH 0y KOHKPETHUMU i 3IifiCHEH-
Humu. I{i kpuTepii i Mae, Ha HAIY IYMKY, BiICTEKYBaTH
KOHCYJI Ta BPaXOBYBAaTH IIPU MTOCBilUeHH] MLIIO0OHUX JOTO-
BOpiB, HAJAIOUM BUUEPIHY KOHCYJIbTAIlil0 3aIBHUKAM.

Karouosi crosa: KoHCYI, ILTIOOHKI JOTOBip, HapeueHi,
MOIPYKK A, MiKHADPOIHI JOTOBOPH.

Summary

Fursa Ye. Ye. Certification of marriage contracts by
the consul: correlation of norms of the Law of Ukraine
"On International Private Law"” and international
contracts. — Article.

The article analyzes the activity of the consul in
performing such a notarial act as a marriage certificate
for both brides and spouses. In connection with the fact
that the Ukrainian consul carries out his activities on
the territory of a foreign state, the subjects of appeals
to him for the execution of a notarial act can be citizens

of Ukraine, foreign subjects and stateless persons.
Therefore, it is quite important to choose the applicable
law when certifying a marriage contract by a consul.
Therefore, for this purpose, the author analyzed the
norms of the Law of Ukraine "On International Private
Law"” and the norms of international acts regarding
marriage contracts. The author analyzed Art. 3 of
this Law, which states: "If an international treaty of
Ukraine provides for other rules than those established
by this Law, the rules of this international treaty shall be
applied.” It was concluded that international agreements
have priority over the rules established in the Law,
but this provision of the Law should be considered in
practice. A scientific commentary on the Convention on
Legal Assistance and Legal Relations in Civil, Family
and Criminal Matters is provided in the context of the
possibility of applying its norms by the consul when
certifying a marriage contract. In the context of the
author’s analysis of Art. 27 of this Convention, emphasis
is also placed on the regulation of spousal relations in
the Treaties between Ukraine and on legal assistance
and legal relations in civil, family and criminal matters
and the Republic of Lithuania, the Republic of Georgia,
the Republic of Estonia and the Republic of Latvia. An
analysis of marriage and similar contracts in Brazil, Italy
is provided. t was concluded that the marriage contract
is the main law for the spouses, which can be confirmed
by Part 3 of Art. 5 of the Law of Ukraine "On Private
International Law”, which establishes the possibility
to choose the law regarding the transaction as a whole
or its separate part. In this option, the synthesis of two
legal systems will take place, which is also determined by
the principle of freedom of contract and the will of the
parties to the contract.

And although in part 4 of Art. 5 of the Law emphasizes
that the choice of law regarding individual parts of the
deed must be clearly expressed. However, the author
believes that such a requirement of the Law contradicts
the principle of freedom of contract, since the contract is
based on the rights and obligations of spouses, not legal
systems. There are no problems when part of the contract
will be drawn up according to the terms of Ukrainian
legislation, and part according to the norms of German or
Mexican law. The main thing is that these conditions do
not contradict each other, and the rights and obligations
of the parties are specific and feasible. In our opinion,
the consul should monitor these criteria and must take
all these aspects into account when certifying marriage
contracts, providing comprehensive advice to applicants.

Key words: consul, marriage contract, fiancs,
spouses, international agreements.
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